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TITLE  3— THE  PRESIDENT 

EXECUTIVE  ORDER  10601 

Administration  of  Commodity  Set-Aside 

By  virtue  of  the  authority  vested  in  me 
by  the  Agricultural  Act  of  1954  and  by 
section  301  of  title  3  of  the  United  States 
Code,  65  Stat.  713,  and  as  President  of 
the  United  States,  it  is  ordered  as 
follows: 

Section  1.  (a)  Subject  to  the  provi¬ 
sions  of  this  Executive  order,  the  func¬ 
tions  conferred  upon  the  President  by 
Title  I  of  the  Act  of  August  28,  1954, 
Public  Law  690,  68  Stat.  897  (the  Agri¬ 
cultural  Act  of  1954),  hereinafter  re¬ 
ferred  to  as  Title  I,  are  hereby  delegated 
to  the  Secretary  of  Agriculture. 

(b)  The  authority  delegated  by  this 
order  is  exclusive  of  the  authority  to  de¬ 
clare  any  national  emergency. 

Sec.  2.  Functions  under  Title  I  re¬ 
specting  the  disposal  outside  the  United 
States  of  commodities  in  the  commodity 
set-aside  shall  be  subject  to  the  responsi¬ 
bilities  of  the  Secretary  of  State  with 
respect  to  the  foreign  policy  of  the 
United  States  as  such  policy  relates  to 
the  said  functions. 

Sec.  3.  Strategic  materials  shall  be  ac¬ 
quired  under  section  103  (a)  (2)  of  Title 
I  only  in  accordance  with  programs  cer¬ 
tified  by  the  Director  of  the  Office  of  De¬ 
fense  Mobilization. 

Sec.  4.  Existing  procedures  of  coordi¬ 
nation  among  Federal  agencies  per¬ 
taining  to  the  disposal  of  agricultural 
surpluses  under  other  laws  shall  be  ap¬ 
plicable,  so  far  as  is  permitted  by  law  and 
otherwise  appropriate,  in  the  carrying 
out  of  Title  I. 

Sec.  5.  The  provisions  of  Part  II  of 
Executive  Order  No.  10575  of  November 
6,  1954  (19  F.  R.  7252)  are  hereby  ex¬ 
tended  and  made  applicable  to  the  carry¬ 
ing  on  abroad  of  functions  under  Title  I. 

Sec.  6.  This  order  shall  not  be  deemed 
to  amend  or  supersede  any  provisions  of 
Executive  Order  No.  10560  of  September 
9,  1954  (19  F.  R.  5927). 

Dwight  D.  Eisenhower 

The  White  House, 

March  21, 1955. 

[F.  R.  Doc.  55-2452;  Filed,  Mar.  22,  1955; 
2:50  p.  m.J 


TITLE  7— AGRICULTURE 

Chapter  IX — Agricultural  Marketing 
Service  (Marketing  Agreements  and 
Orders),  Department  of  Agriculture 

Subchapter  B — Prohibitions  of  Imported 
Commodities 

[Potato  Reg.  1,  Amdt.  2] 

Part  1066 — Irish  Potatoes 

POTATO  REGULATION  NO.  1 

Pursuant  to  the  authority  vested  in 
me  under  section  8e  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended, 
and  as  reenacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (48  Stat.  31,  as 
-amended;  7  U.  S.  C.  601  et  seq.;  68  Stat. 
906,  907, 1047) ,  paragraph  (a)  of  §  1066.1 
Potato  Regulation  No.  1  (20  F.  R.  175, 
484)  is  hereby  amended  to  read  as  fol¬ 
lows:  “(a)  of  the  round  white  or  red 
skin  varieties  in  packs  of  one  hundred 
(100)  pounds  or  more  unless  such  pota¬ 
toes  meet  the  requirements  of  the  U.  S. 
No.  1,  or  better  grade  and  (i)  if  they  are 
of  the  Irish  Cobbler  or  Bliss  Triumph 
variety,  they  are  of  a  size  not  smaller 
than  2  inches  minimum  diameter  and 
(ii)  if  they  are  of  a  variety  other  than 
the  Irish  Cobbler  or  Bliss  Triumph  vari¬ 
ety  they  are  of  a  size  not  smaller  than 
2 lA  inches  minimum  diameter;”. 

Fvidings.  It  is  hereby  found  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule  making  procedure, 
and  postpone  the  effective  date  of  this 
amendment  until  30  days  after  publica¬ 
tion  in  the  Federal  Register  (5  U.  S.  C. 
1001  et  seq.)  in  that  (1)  the  require¬ 
ments  established  by  this  import  regu¬ 
lation  are  issued  pursuant  to  section  8e 
of  the  act  which  makes  such  regulation 
mandatory;  (2)  an  amendment  to  grade, 
size,  and  quality  regulations  in  effect 
on  domestic  shipments  of  potatoes  under 
§  970.301  of  this  chapter  (19  F.  R.  7284, 
8556,  9171,  20  F.  R.  1360)  became  effec¬ 
tive  March  7,  1955;  (3)  compliance  with 
this  amendment  to  the  potato  import 
regulation  will  not  require  any  special 
preparation  by  importers  which  cannot 
be  completed  by  the  effective  date;  (4) 
notice  of  this  amendment  in  excess  of 
three  days,  the  minimum  that  is  pre- 
( Continued  on  p.  1763) 
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scribed  by  said  section  8e,  is  given  with 
respect  to  this  amendment;  and  (5) 
such  notice  is  hereby  determined,  under 
the  circumstances,  to  be  reasonable. 
(Sec.  401,  68  Stat.  907;  7  U.  S.  C.  608e) 

Done  at  Washington,  D.  C.,  this  21st 
day  of  March  1955,  to  be  effective  at 
12:01  a.  m.,  March  28,  1955. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[F.  R.  Doc.  55-2415;  Filed,  Mar.  23,  1955; 
8:51  a.  m.j 


TITLE  20— EMPLOYEES’ 
BENEFITS 

Chapter  V — Bureau  of  Employment 
Security,  Department  of  Labor 

Part  602 — Cooperation  of  United  States 
Employment  Service  and  States  in 
Establishing  and  Maintaining  a  Na¬ 
tional  System  of  Public  Employment 
Offices 

SPECIAL  SERVICE  FOR  HANDICAPPED 

Pursuant  to  the  authority  vested  in  me 
by  section  12  of  the  Wagner-Peyser  Act 
(Pub.  Law  30,  73d  Cong.,  48  Stat.  113) 
as  amended  by  section  6  of  the  Voca¬ 
tional  Rehabilitation  Amendments  of 
1954  (Pub.  Law  565,  83d  Cong.,  68  Stat. 
652),  the  following  regulation  is 
amended. 

Part  602  is  amended  by  adding  after 
§  602.5  the  following  §  602.5a: 

§  602.5a  Special  service  for  the  hand¬ 
icapped.  Each  State  agency  shall  main¬ 
tain,  through  its  State  administrative 
office  and  local  employment  offices  effec¬ 
tive  services  for  the  promotion  and  de¬ 
velopment  of  employment  opportunities 
for  handicapped  persons  and  for  job 
counseling  and  placement  of  such  per¬ 
sons  to  carry  out  the  provisions  of  the 
Wagner-Peyser  Act,  as  amended.  Each 
State  agency  shall  designate  at  least  one 
person  in  the  State  administrative  office 
and  in  each  local  employment  office 
whose  duties  shall  include  the  effectua¬ 
tion  of  such  purposes. 

(Sec.  12.  48  Stat.  117;  29  U.  S.  C.  49k) 

Effective  date.  This  amendment  shall 
take  effect  upon  publication  in  the  Fed¬ 
eral  Register. 


FEDERAL  REGISTER 

Signed  at  Washington,  D.  C.,  this  17th 
day  of  March,  1955. 

James  P.  Mitchell, 
Secretary  of  Labor. 

[F.  R.  Doc.  55-2402;  Filed,  Mar.  23,  1955; 
8:48  a.  m.] 


Part  603 — Instructions  to  State  Agen¬ 
cies  for  Preparation  and  Submittal 
of  State  Plan  of  Operation  Under 
the  Wagner-Peyser  Act 

SERVICE  TO  HANDICAPPED  PERSONS 

Pursuant  to  the  authority  vested  in  me 
by  section  12  of  the  Wagner-Peyser  Act 
(Pub.  Law  30,  73d  Cong.,  48  Stat.  113) 
as  amended  by  section  6  of  the  Voca¬ 
tional  Rehabilitation  Amendments  of 
1954  (Pub.  Law  565,  83d  Cong.,  68 
Stat.  652),  the  following  regulation  is 
amended. 

Part  603  is  amended  by  adding  after 
§  603.6  the  following  §  603.6a: 

§  603.6a  Service  to  handicapped  per¬ 
sons.  Submit  a  statement  that  the  State 
agency  will  promote  and  develop  em¬ 
ployment  opportunities  for  handicapped 
persons,  and  provide  job  counseling  and 
placement  services  for  such  persons,  in 
accordance  with  the  provisions  of  the 
Wagner-Peyser  Act,  as  amended,  and 
policies  of  the  Secretary  of  Labor  gov¬ 
erning  the  placement  and  counseling  of 
handicapped  persons,  and  will  carry  out 
such  organizational  and  administrative 
actions  as  may  be  necessary  in  connec¬ 
tion  therewith. 

(Sec.  12,  48  Stat.  117;  29  U.  S.  C.  49k) 

Effective  date.  This  amendment  shall 
take  effect  upon  publication  in  the  Fed¬ 
eral  Register. 

Signed  at  Washington,  D.  C.,  this  17th 
day  of  March  1955. 

James  P.  Mitchell, 
Secretary  of  Labor. 

[F.  R.  Doc.  55-2400;  Filed,  Mar.  23,  1955; 

8:48  a.  m.J 


Part  604 — Policies  of  the  United  States 
Employment  Service 

SERVICE  TO  THE  HANDICAPPED 

Pursuant  to  the  authority  vested  in  me 
by  section  12  of  the  Wagner-Peyser  Act 
(Pub.  Law  30,  73d  Cong.,  48  Stat.  113) 
as  amended  by  section  6  of  the  Voca¬ 
tional  Rehabilitation  Amendments  of 
1954  (Pub.  Law  565,  83d  Cong.,  68  Stat. 
652),  the  following  regulation  is 
amended. 

1.  Paragraph  (a)  of  §  604.7  is  amended 
to  read  as  follows: 

(a)  To  provide  such  services  to  handi¬ 
capped  applicants  as  are  necessary  to 
promote  for  them  equal  opportunity  for 
employment  at  equal  wages  in  competi¬ 
tion  with  other  workers. 

2.  Paragraph  (g)  of  §  604.7  is  amended 
to  read  as  follows: 

(g)  To  coordinate  its  activities  in  be¬ 
half  of  the  handicapped  with  those  of 
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other  groups  and  agencies  serving  the 
handicapped. 

(Sec.  12,  48  Stat.  117;  29  U.  S.  C.  49k) 

Effective  date.  This  amendment  shall 
take  effect  upon  publication  in  the  Fed¬ 
eral  Register. 

Signed  at  Washington,  D.  C.,  this  17th 
day  of  March  1955. 

James  P.  Mitchell, 
Secretary  of  Labor. 

[F.  R.  Doc.  55-2401;  Filed,  Mar.  23,  1955; 
8:48  a.  m.] 


TITLE  21 — FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Admin¬ 
istration,  Department  of  Health, 
Education,  and  Welfare 

Part  141a — Penicillin  and  Penicillin- 
Containing  Drugs;  Tests  and  Methods 
of  Assay 

Part  146 — General  Regulations  for  the 
Certification  of  Antibiotic  and  Anti¬ 
biotic-Containing  Drugs 

Part  146a — Certification  of  Penicillin 
and  Penicillin-Containing  Drugs 

miscellaneous  amendments 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  Health,  Education,  and 
Welfare  by  the  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  507, 
59  Stat.  463,  as  amended  by  61  Stat.  11, 
63  Stat.  409, 67  Stat.  389 ;  sec.  701,  52  Stat. 
1055;  21  U.  S.  C.  357,  371)  the  regulations 
for  tests  and  methods  of  assay  for  anti¬ 
biotic  and  antibiotic-containing  drugs 
(21  CFR,  1953  Supp.,  Part  141a;  19  F.  R. 
1141,  4000)  and  certification  of  anti¬ 
biotic  and  antibiotic-containing  drugs 
(21  CFR,  1953  Supp.,  Parts  146,  146a; 
19  F.  R.  1141,  1461,  4000,  9187;  20  F.  R. 
560)  are  amended  as  indicated  below: 

1.  Section  141a.77  is  revised  to  read 
as  follows: 

§  141a.77  Capsules  crystalline  peni¬ 
cillin  G  ( Capsules  crystalline  penicillin 
G  potassium,  capsules  crystalline  peni¬ 
cillin  G  sodium — (a)  Potency.  Use  the 
contents  of  12  capsules  and  proceed  as 
directed  in  §  141a. 1,  except  I  141a.l  (i), 
and  except  if  it  contains  a  vegetable  oil, 
prepare  the  sample  as  follows:  Place  12 
capsules  in  a  blending  jar  containing  1.0 
milliliter  of  a  10-percent  aqueous  solu¬ 
tion  of  polysorbate  80  and  sufficient  1- 
percent  phosphate  buffer,  pH  6.0,  to  give 
a  volume  of  250  milliliters.  Using  a  high¬ 
speed  blender,  blend  for  3  to  5  minutes, 
then  add  250  milliliters  of  buffer  and 
blend  for  an  additional  minute.  Make 
further  dilutions  to  1  unit  per  milliliter 
(estimated)  with  1 -percent  phosphate 
buffer,  pH  6.0.  The  average  potentcy  of 
capsules  crystalline  penicillin  G  is  satis¬ 
factory  if  it  is  not  less  than  85  percent 
‘  of  the  number  of  units  per  capsules  they 
are  represented  to  contain. 

(b)  Moisture.  Use  the  contents  of  4 
capsules  and  proceed  as  directed  in 
§  141a.5  (a) ,  except  if  it  contains  a  vege¬ 
table  oil  proceed  as  directed  in 
§  141a.7  (c). 

2.  Section  146.26  (b)  (24)  is  amended 
to  read  as  follows: 
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$  146.26  Animal  feed  containing  peni¬ 
cillin.  •  *  • 

(b)  •  *  • 

(24)  (i)  It  is  intended  for  promoting 
distribution  of  fat  in  chickens  and  tur¬ 
keys,  it  contains  dienestrol  diaoetate  in 
a  quantity,  by  weight  of  feed,  of  0.007 
percent,  and  there  has  been  submitted 
to  the  Commissioner,  in  triplicate,  ade¬ 
quate  information  of  the  kind  described 
in  §  146.7,  to  establish  the  safety  and 
efficacy  of  the  article  and  to  guarantee 
its  identity,  strength,  quality,  and  purity. 
The  exemption  shall  expire  at  the  be¬ 
ginning  of  any  act  changing  the  com¬ 
position  or  labeling  of  such  drug,  or  the 
methods  used  in  its  manufacturing, 
processing,  or  packaging,  or  the  facilities 
and  controls  used  for  such  manufac¬ 
turing,  processing,  or  packaging,  unless 
the  person  who  obtained  the  exemption 
has  submitted  to  the  Commissioner,  in 
triplicate,  amended  information  describ¬ 
ing  such  proposed  changes,  and  such 
amendment  has  been  accepted  by  the 
Commissioner. 

<ii)  It  is  also  intended  for  the  preven¬ 
tion  or  treatment  of  the  diseases  of 
poultry  specified  in  subparagraphs  (6) 
and  (7)  of  this  paragraph,  it  contains 
dienestrol  diacetate  in  the  amounts  and 
under  the  conditions  set  forth  in  sub¬ 
division  (i)  of  this  subparagraph,  and 
it  contains  the  antibiotics  in  the  amounts 
specified  in  subparagraphs  (6)  and  (7) 
of  this  paragraph. 

(iii)  It  is  also  intended  for  continua¬ 
tion  of  coccidiosis  prevention  in  poultry, 
it  contains  dienestrol  diacetate  in  the 
amounts  and  under  the  conditions  set 
forth  in  subdivision  (i)  of  this  subpara¬ 
graph,  and  it  contains  one,  but  only  one, 
of  the  ingredients  prescribed  by  sub- 
paragraph  (1)  of  this  paragraph  and  in 
the  amounts  specified  in  that  subpara¬ 
graph,  or  it  contains  one,  but  only  one, 
of  the  coccidiostats  prescribed  by  sub- 
paragraph  (20)  of  this  paragraph,  and 
in  the  amounts  specified  in  that  sub- 
paragraph. 

(iv)  It  is  intended  for  use  in  the  dis¬ 
eases  specified  in  subdivisions  (1),  (ii), 
and  (iii)  of  this  subparagraph,  it  con¬ 
tains  ingredients  in  the  amounts  and 
under  the  conditions  specified  in  those 
subdivisions,  and  it  contains  one,  but 
only  one,  of  the  ingredients  prescribed 
by  paragraph  (a)  of  this  section,  and  in 
the  amounts  specified  in  that  paragraph. 

3.  Section  146a.99  Capsules  crystalline 
penicillin  G  *  *  *  is  amended  in  the 
following  respects: 

a.  In  paragraph  (a)  Standards  of 
identity  *  *  *,  the  first  sentence  is 
changed  to  read  as  follows:  “Capsules 
crystalline  penicillin  are  crystalline  pen¬ 
icillin  G,  sodium  or  potassium,  with  or 
without  one  or  more  suitable  and  harm¬ 
less  buffer  substances,  vitamin  sub¬ 
stances,  and  vegetable  oils,  enclosed  in 
suitable  and  harmless  gelatin  capsules.” 

b.  Paragraph  (b)  Packaging;  labeling 
•  *  *  is  amended  by  changing  subpara¬ 
graphs  (1)  and  (2)  and  adding  subpara¬ 
graphs  (3)  and  (4)  to  read  as  follows: 

(1)  If  it  is  for  use  in  the  preparation 
of  oral  solutions,  each  package  shall  bear 
on  its  outside  wrapper  or  container  and 
the  immediate  container  a  statement 
contains  adequate  directions  for  pre¬ 


paring  such  solutions,  and  a  statement 
that  such  solutions  should  be  used  im¬ 
mediately. 

(2)  If  it  contains  vitamin  substances, 
each  package  shall  bear  on  the  outside 
wrapper  or  container  and  the  immediate 
container  the  name  and  quantity  of  each 
such  ingredient. 

(3)  It  shall  be  labeled  with  an  ex¬ 
piration  date  that  is  36  months,  except 
if  it  contains  one  or  more  vitamine  sub¬ 
stances  it  shall  be  labeled  with  an  ex¬ 
piration  date  that  is  12  months,  after  the 
month  during  which  the  batch  was  cer¬ 
tified,  except  that  the  blank  may  be  filled 
in  with  the  date  that  is  18  months  or  24 
months  after  the  month  during  which 
the  batch  was  certified  if  the  person  who 
requests  certification  has  submitted  to 
the  Commissioner  results  of  tests  and 
assays  showing  that  after  having  been 
stored  for  such  period  of  time  such  drug 
as  prepared  by  him  complies  with  the 
standards  prescribed  for  the  drug. 

(4)  If  it  contains  one  or  more  vitamin 

substances,  after  the  name  “capsules 
crystalline  penicillin  G  potassium,”  or 
“capsules  crystalline  penicillin  G  so¬ 
dium,”  wherever  either  such  name  ap¬ 
pears,  the  words  “with  vitamin _ ” 

(the  blank  being  filled  in  with  the  name 
of  the  vitamin  ingredient  used)  or  “with 
vitamins”  (if  it  contains  more  than  one 
vitamin  ingredient),  in  juxtaposition 
with  such  name. 

(Sec.  701,  52  Stat.  1055;  21  U.  S.  C.  371) 

Notice  and  public  procedure  are  not 
necessary  prerequisites  to  the  promul¬ 
gation  of  this  order,  and  I  so  find,  since 
it  was  drawn  in  collaboration  with  inter¬ 
ested  members  of  the  affected  industry 
and  since  it  would  be  against  public 
interest  to  delay  providing  for  the 
amendments  set  forth  above. 

I  further  find  that  animal  feeds  con¬ 
taining  the  antibiotic  drugs  and  other 
ingredients  specified  in  amendment  2, 
above,  need  not  comply  with  the  require¬ 
ments  of  sections  502  (1)  and  507  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  in 
order  to  insure  their  safety  and  efficacy, 
provided  that  they  are  used  in  the 
amounts  and  for  the  conditions  specified 
in  that  amendment. 

This  order  shall  become  effective  upon 
publication  in  the  Federal  Register, 
since  both  the  public  and  the  affected 
industry  will  benefit  by  the  earliest  effec¬ 
tive  date,  and  I  so  find. 

Dated:  March  18,  1955. 

[seal]  Roswell  B.  Perkins, 
Acting  Secretary. 

[P.  R.  Doc.  55-2408;  Filed,  Mar.  23,  1955; 
8:50  a.  m.J 

TITLE  25 — INDIANS 

Chapter  I — Bureau  of  Indian  Affairs, 
Department  of  the  Interior 

Subchapler  I — Grazing 

Part  71 — General  Grazing  Regulations 

miscellaneous  amendments 

1.  Section  71.4  is  amended  to  read  as 
follows; 

§  71.4  Regulations;  scope;  exceptions. 
The  grazing  regulations  of  this  part  are 


hereby  made  effective  as  of  the  date  of 
approval  hereof  for  Indian  lands  under 
the  jurisdiction  of  the  Bureau  of  Indian 
Affairs,  except  as  superseded  by  special 
written  instructions  from  the  Commis¬ 
sioner  of  Indian  Affairs  in  particular  in¬ 
stances,  or  by  provisions  of  any  tribal 
constitution,  bylaws,  or  charter,  here¬ 
tofore  or  hereafter  duly  ratified,  or  by 
any  tribal  action  authorized  thereunder. 
All  forms  necessary  to  carry  out  the  pur¬ 
pose  of  the  regulations  of  this  part  shall 
be  approved  by  the  Commissioner  of 
Indian  Affairs. 

2.  Section  71.11  is  amended  to  read  as 
follows: 

§  71.11  Indian  grazing  privileges;  al¬ 
locations  and  competitive  bidding,  (a) 
Indian  families,  as  defined  in  §  71.26, 
who  own  livestock  in  numbers  not  ex¬ 
ceeding  250  head  of  cattle  or  1,250  head 
of  sheep,  or  a  combined  equivalent 
thereof  in  these  proportions,  may  obtain 
grazing  permits  without  competitive 
bidding,  pursuant  to  §§  71.12  and  71.13. 
Such  permits  shall  be  issued  to  the  head 
of  the  family. 

(b)  Indian  families  who  own  livestock 
in  numbers  exceeding  those  stipulated 
in  paragraph  (a)  of  this  section  will  be 
required  to  enter  the  open  competitive 
market  for  their  entire  holdings,  except 
for  those  for  which  they  may  receive  free 
grazing  privileges  pursuant  to  §  71.9: 
Provided,  That  on  reservations  where 
only  Indian  livestock  are  grazed,  com¬ 
petitive  bidding  will  not  be  required,  but 
first  consideration  in  the  allocation  of 
grazing  privileges  shall  be  given  to  those 
Indian  families  owning  less  than  the 
numbers  stipulated  in  paragraph  (a)  of 
this  section:  Provided  further.  That  no 
family  shall  be  denied  a  pro  rata  share 
of  the  grazing  capacity  of  the  reserva¬ 
tion. 

3.  Section  71.12  is  amended  to  read  as 
follows: 

§  71.12  Appraisal  of  grazing  privi¬ 
leges.  The  total  appraised  rates  for  an 
entire  unit,  whether  charged  to  Indian 
families  receiving  allocations  pursuant 
to  §  71.11,  or  incorporated  as  a  minimum 
in  advertisements  for  competitive  bidding 
pursuant  to  §  71.14,  shall  not  be  less  than 
the  minimum  rates  authorized  pursuant 
to  §  71.10. 

4.  Section  71.13  is  amended  to  read  as 
follows: 

§  71.13  Advertisement  of  grazing  priv- 
iliges;  authority  therefor.  Prior  to  the 
advertisement  of  grazing  privileges  for 
competitive  bidding,  pursuant  to  §  71.14, 
the  Indians  in  General  Council  or  their 
duly  authorized  representatives  shall 
authorize  for  tribal  lands,  and  may  rec¬ 
ommend  for  allotted  lands,  the  following: 

(a)  The  allocation  of  range  units  to 
Indian  permittees  eligible  therefor  pur¬ 
suant  to  §  71.11; 

(b)  The  kind  or  kinds  of  livestock 
which  will  be  allowed  to  graze  on  each 
range  unit; 

(c)  The  rate  per  head  to  be  charged 
for  allocations  authorized  under  para¬ 
graph  (a)  of  this  section  and  to  be  in¬ 
corporated  as  the  minimum  in  the 
advertisement,  subject  to  the  require¬ 
ments  of  §§  71.10  and  71.12; 
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(d)  The  number  of  years  for  which 
grazing  privileges  are  to  be  authorized 
under  both  allocation  and  advertisement, 
subject  to  the  maximum  number  of  years 
prescribd  by  law  and  subject  further  to 
the  limitation  that  all  permits  shall 
expire  within  the  permit  period  estab¬ 
lished  for  the  reservation; 

(e)  The  number  of  livestock  which 
may  be  grazed  free  of  charge  on  range 
units  comprised  of  tribal  lands  or  on 
the  tribal  lands  in  range  units  comprised 
of  tribal  and  other  lands  operated  by 
Indian  families,  subject  to  the  limita¬ 
tions  of  §  71.9; 

(f )  Whether  the  existing  permittee  of 
a  unit,  whose  occupancy  has  been  satis¬ 
factory,  shall  be  given  the  privilege  of 
meeting  the  high  bid  thereon. 

The  matters  thus  determined  will  be 
entered  in  the  official  minutes  of  the 
meeting,  and  the  action  taken  shall  be 
final  for  the  period  concerned  unless 
authority  to  modify  such  action  is 
granted  in  writing  by  the  Commissioner 
of  Indian  Affairs. 

5.  Section  71.14  is  amended  to  read 
as  follows: 

§  71.14  Advertisement  of  grazing 
privileges.  The  sale  of  grazing  privileges 
shall  be  advertised  for  competitive 
bidding  for  a  period  of  30  days  on  an 
approved  form  and  proposals  shall  be 
received  under  sealed  bids,  unless  other¬ 
wise  authorized  by  the  Commissioner  of 
Indian  Affairs.  The  minimum  appraised 
rates  to  be  incorporated  in  the  adver¬ 
tisement  shall  not  be  less  than  deter¬ 
mined  pursuant  to  §  71.12.  Proposals 
must  be  accompanied  by  a  cashier’s 
check,  certified  check,  or  draft,  drawn 
upon  a  solvent  bank,  or  money  order, 
payable  to  the  order  of  the  Bureau  of 
Indian  Affairs,  for  not  less  than  10  per¬ 
cent  of  the  amount  of  the  grazing  fees 
due  for  the  first  year  at  the  rate  bid. 
The  advertisement  shall  be  approved  by 
the  Area  Director  prior  to  issuance 
thereof  by  the  Superintendent  or  other 
authorized  person  or  persons. 

6.  Section  71.15  is  amended  to  read  as 
follows: 

§  71.15  Grazing  privileges;  award 
thereof.  The  Area  Director  or  other  au¬ 
thorized  person  or  persons  shall  award 
grazing  privileges  to  the  highest  satis¬ 
factory  bidder,  and  notification  thereof 
shall  be  given  promptly  to  the  superin¬ 
tendent.  When  pursuant  to  §  71.13,  the 
privilege  has  been  extended  to  the  exist¬ 
ing  permittee  to  meet  the  high  bid,  such 
existing  permittee  shall  be  given  ten 
days’  written  notice  by  the  superintend¬ 
ent  in  which  to  meet  the  high  bid. 
Thereafter,  if  the  existing  permittee  does 
not  so  notify  the  superintendent  that  he 
will  meet  the  high  bid,  the  superintend¬ 
ent  shall  then  notify  the  highest  satis¬ 
factory  bidder  that  his  bid  has  been 
accepted. 

7.  Section  71.16  is  amended  to  read  as 
follows: 

§  71.16  Grazing  permits;  by  whom  is - 
sued.  Grazing  privileges  on  range  units 
shall  be  on  an  approved  revokable  permit 
form,  issued  by  the  superintendent,  or 
other  person  or  persons  authorized  to 
sell  grazing  privileges  pursuant  to  §  71.10. 
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The  superintendent  shall  approve  per¬ 
mits  issued  by  any  other  authorized  per¬ 
son.  All  permits  shall  accord  to  the 
schedule  of  grazing  privileges  approved 
by  the  Area  Director  which  includes  allo¬ 
cations  to  Indian  families  pursuant  to 
§  71.11  and  awards  made  under  competi¬ 
tive  bids.  All  permits  shall  be  subject 
to  revocation  by  the  Commissioner  of 
Indian  Affairs,  in  his  discretion,  after  30 
days’  written  notice  to  the  permittee. 

8.  Section  71.17  is  amended  to  read  as 
follows: 

§  71.17  Bond  requirements.  Permits 
must  provide  for  the  payment  of  grazing 
fees  annually  in  advance. 

(a)  Pull  performance  of  all  permits 
for  periods  exceeding  one  year  shall  be 
guaranteed  by  corporate  surety  bond  of 
a  company  holding  a  certificate  of  au¬ 
thority  from  the  Secretary  of  the  Treas¬ 
ury  or  a  satisfactory  personal  surety 
bond  of  not  less  than  four  solvent  sure¬ 
ties  in  a  penal  sum  of  not  less  than  the 
annual  grazing  fees.  Each  personal 
surety  must  own  unencumbered  real 
estate  of  a  value  equal  to  twice  the 
amount  of  the  bond  and  must  furnish 
satisfactory  evidence  of  ownership  of 
such  unencumbered  real  estate.  If  mar¬ 
ried,  the  spouse  of  the  surety  must  also 
sign  the  bond  and  each  signature  must 
be  witnessed  by  at  least  two  individuals 
and  their  post  office  addresses  must  ap¬ 
pear  in  the  instrument.  Attorneys-in- 
fact  for  corporate  surety  bonds  must  fur¬ 
nish  satisfactory  evidence  of  authority 
to  execute  bonds  for  and  on  behalf  of 
the  surety  company. 

(b)  In  lieu  of  furnishing  a  surety 
bond,  a  permittee  may  deposit  at  the 
time  of  the  first  payment  of  the  grazing 
fees  a  sum  equal  to  one-half  of  the  an¬ 
nual  grazing  fees.  This  sum  shall  be 
held  by  the  Area  Director  as  a  cash  penal 
bond  and  may  be  applied  to  the  grazing 
fees  due  for  the  last  six  months  of  the 
permit:  Provided,  That  no  breach  of  the 
permit  has  taken  place.  In  all  cases 
where  a  cash  deposit  is  made  in  lieu  of 
a  surety  bond,  the  permittee  shall  ex¬ 
ecute  a  proper  power  of  attorney  au¬ 
thorizing  the  Area  Director  to  apply  the 
cash  deposit  as  liquidated  damages  in 
the  event  of  any  breach  of  the  permit. 

(c)  Negotiable  United  States  Treas¬ 
ury  bonds  or  other  negotiable  Treasury 
obligations  may  be  pledged  in  lieu  of  a 
cash  penal  or  surety  bond  under  the 
same  conditions  and  stipulations  for 
cash  penal  bonds.  Such  Government 
securities  shall  be  forwarded  to  the  Area 
Director  for  safekeeping  deposit  and 
must  be  accompanied  with  a  proper 
power  of  attorney  authorizing  disposal 
thereof  by  the  Area  Director  as  liqui¬ 
dated  damages  in  the  event  of  any 
breach  of  the  permit. 

9.  Section  71.18  is  amended  to  read  as 
follows: 

§  71.18  Grazing  permits;  assignments 
and  modifications.  Grazing  permits 
shall  not  be  assigned,  sublet  or  trans¬ 
ferred  without  the  consent  of  the  con¬ 
tracting  parties,  the  surety  and  the  issu¬ 
ing  officer:  Provided,  That  any  part  of 
the  unit  covered  by  a  permit  may  be 
withdrawn  by  the  Commissioner  of  In¬ 
dian  Affairs  in  his  discretion  after  30 
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days’  written  notice  to  the  interested 
parties. 

10.  Section  71.19  is  amended  to  read 
as  follows: 

§  71.19  Farm-pasture  leases.  Farm- 
pasture  lands  not  suitable  for  inclusion 
in  range  units  may  be  leased  in  accord¬ 
ance  with  the  provisions  of  Part  171  of 
this  chapter. 

11.  Section  71.24  is  hereby  repealed. 

(R.  S.  161,  sec.  6,  48  Stat.  986;  5  U.  S.  C.  22, 
25  U.  S.  C.  466) 

Douglas  McKay, 
Secretary  of  the  Interior. 

March  17,  1955. 

[P.  R.  Doc  55-2396;  Piled,  Mar.  23,  1955; 
8:47  a.  m.] 

TITLE  29— LABOR 

Subtitle  A — Office  of  the  Secretary 
of  Labor 

Part  3 — Anti-Kickback  Regulations 

PAYROLL  DEDUCTIONS 

The  regulations  contained  in  §  3.5  are 
hereby  amended  in  the  following 
manner; 

1.  Paragraphs  (a),  (b),  (c),  and  (d) 
are  not  changed, 

2.  Paragraph  (e)  is  amended  by  add¬ 
ing  subparagraphs  (5)  and  (6)  as 
follows: 

(5)  Contributions  to  the  Red  Cross 
and  to  Community  Chests. 

(6)  Regular  union  initiation  fees  and 
membership  dues  where  a  collective  bar¬ 
gaining  agreement  provides  for  such 
deductions.  This  does  not  include  work 
permits  or  special  assessments. 

3.  Paragraphs  (f)  and  (g)  are  not 
changed. 

(R.  S.  161,  sec.  2,  48  Stat.  948,  as  amended; 
5  U.  S.  C.  22,  40  U.  S.  C.  276c.  Interprets  or 
applies  sec.  1,  62  Stat.  740,  sec.  310,  65  Stat. 
307;  18  U.  S.  C.  874,  42  U.  S.  C.  15921) 

Signed  at  Washington,  D.  C.,  this  17th 
day  of  March  1955. 

James  P.  Mitchell, 
Secretary  of  Labor. 

[F.  R.  Doc.  55-2403;  Filed,  Mar.  23,  1955; 
8:48  a.  m.) 

TITLE  30— MINERAL  RESOURCES 

Chapter  I — Bureau  of  Mines, 
Department  of  the  Interior 

Subchapter  C— -  Explosives  and  Related  Articles; 
Tests  for  Permissibility  and  Suitability 

[Bureau  of  Mines  Schedule  1-G1 

Part  15 — Explosives 

January  28,  1955. 

Part  15  of  Subchapter  C,  Chapter  1  of 
Title  30,  Code  of  Federal  Regulations,  is 
amended  to  read  as  follows: 

Sec. 

15.1  Purpose. 

15.2  Definitions. 

15.3  Application  for  test.  v 

15.4  Pees. 

15.5  Shipment  of  explosives. 

15.6  Conditions  under  which  tests  for  per¬ 

missibility  will  be  made. 
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Sec. 

15.7  Place  of  Investigation. 

15.8  Consultation. 

15.9  Observers  at  formal  investigations  and 

demonstrations. 

15.10  Chemical  and  physical  tests. 

15.11  Requirements  for  approval  of  per¬ 

missible  explosives. 

15.12  Granting  of  approval. 

15.13  Rescission  of  approval. 

15.14  Release  of  test  data. 

15.15  List  of  permissible  explosives. 

15.16  Conditions  under  which  a  permissi¬ 

ble  explosive  must  be  used. 

15.17  Field  testing. 

15.18  Tolerances  and  requirements  as  ap¬ 

plied  to  field  samples. 

15.19  Field  sample  failures. 

15.20  Variances  from  prescribed  tolerances. 

15.21  Sheathed  permissible  explosives. 

15.22  Tests  on  nonpermlssible  explosives 

and  other  materials. 

Authority:  §§  15.1  to  15.22  1.  .ued  under 
sec.  5.  36  Stat.  370,  as  amended;  30  U.  S.  C.  7. 
Interpret  or  apply  sec.  3,  36  Stat.  370,  as 
amended;  30  U.  S.  C.  5. 

§  15.1  Purpose.  The  regulations  in 
this  part  specify  certain  minimum  safety 
standards  and  the  requirements  for  ap¬ 
proval  by  the  Bureau  of  Mines,  of  ex¬ 
plosives  as  permissible  for  use  in  coal 
mines.  The  use  of  explosives  for  dis¬ 
lodging  coal  in  underground  mines  in¬ 
volves  at  least  two  possible  hazards, 
namely: 

(a)  Ignition  of  methane-air  and/or 
coal  dust-air  mixtures  when  the  explo¬ 
sive  charge  is  detonated. 

(b)  Emission  of  toxic  gases  such  as 
carbon  monoxide,  oxides  of  nitrogen,  and 
hydrogen  sulfide  when  the  explosive 
charge  is  detonated. 

§  15.2  Definitions.  As  used  in  this 
part,  the  following  terms  are  defined: 

(a)  “Explosive”  is  any  chemical  com¬ 
pound  or  mixture  containing  oxidizing 
and  combustible  materials  which  can  be 
transformed  almost  instantaneously  into 
other  products  which  are  mostly  highly 
heated  gases  exerting  tremendous 
pressures.  This  definition  shall  not  in¬ 
clude  blasting  devices  as  defined  in  Part 
17  of  this  subchapter. 

(b)  “Approval”  is  a  written  official 
notification  by  the  Bureau  of  Mines  that, 
upon  investigation,  the  explosive  has  met 
satisfactorily  the  requirements  of  this 
part  for  use  in  coal  mines.  Reports  of 
tests  other  than  the  complete  series  re¬ 
quired  for  the  determination  of  permissi¬ 
bility  are  not  approvals  and  should  not 
be  construed  as  such. 

(c)  “Basic  sample”  means  the  original 
sample  that  was  approved  by  the  Bureau 
of  Mines  for  use  in  coal  mines:  Provided, 
That  any  explosive  which  conforms  to 
any  revised  formula  prescribed  by  the 
Bureau  of  Mines  shall  be  considered  a 
basic  sample  after  the  Bureau  has  con¬ 
curred  in  the  manufacture  of  the  explo¬ 
sive  to  conform  to  such  formula. 

<d)  “Equivalent”  is  an  ingredient  that 
when  substituted  for  another  ingredient 
will  not  materially  alter  the  properties 
of  the  explosive  and  will  produce  the 
same  result  as  the  original  substance. 
In  matters  affecting  its  approval,  the 
Bureau  will  deem  itself  sole  judge  of  the 
question  of  equivalence. 

(e)  “Ingredients”  are  substances  re¬ 
ported  as  found  by  the  Bureau  of  Mines 
in  the  basic  sample. 
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(f)  “Lot  of  permissible  explosives’* 
means  all  explosives  bearing  identical 
case  markings. 

(g)  “Permissible  explosive”  is  an  ex¬ 
plosive  that  conforms  with  the  basic 
sample  which  has  received  the  approval 
of  the  Bureau. 

(h)  “Unit  deflective  charge”  is  the 
weight  of  explosive  that  has  been  found 
to  deflect  the  Bureau’s  ballistic  pendu¬ 
lum  to  the  same  extent  as  one-half 
pound  of  the  Bureau’s  standard  40 -per¬ 
cent  straight  nitroglycerin  dynamite. 

§  15.3  Application  for  tests.  Before 
an  applicant  may  obtain  any  tests  by 
the  Bureau  on  an  explosive,  the  appli¬ 
cant  must  file  a  written  request  (no 
application  form  is  provided  by  the  Bu¬ 
reau)  with  a  statement  as  to  the  nature 
of  the  explosive  to  be  tested,  including 
the  formula  and  any  other  pertinent  in¬ 
formation  regarding  the  materials  to  be 
submitted.  This  request  should  be  ad¬ 
dressed  to  the  U.  S.  Bureau  of  Mines, 
Central  Experiment  Station,  4800  Forbes 
Street,  Pittsburgh  13,  Pennsylvania.  The 
Bureau’s  engineers  will  review  the  appli¬ 
cation  and  decide  whether  or  not  the 
tests  will  be  undertaken.  If  the  appli¬ 
cation  is  approved,  an  application  num¬ 
ber  will  be  assigned  and  instructions 
given  regarding  the  fees  required  and 
method  of  shipment  of  materials.  Upon 
receipt  of  this  information,  the  applicant 
must  transmit  to  the  address  given  in 
this  section,  a  check,  bank  draft,  or 
money  order  made  payable  to  the  Bureau 
of  Mines,  to  cover  all  fees  for  the  tests. 

§  15.4  Fees,  (a)  The  fee  for  com¬ 
plete  tests  leading  to  approval  of  an 
explosive  will  be  $850.  If  the  applicant 
withdraws  an  explosive,  or  if  the  explo¬ 
sive  fails  to  pass  any  of  the  tests  pre¬ 
scribed  in  this  part,  the  Bureau  will 
charge  for  the  tests  actually  performed, 
with  a  minimum  charge  of  $100,  on  the 
basis  set  out  in  paragraph  (b)  of  this 
section.  The  balance  of  the  fees  will 
be  returned  to  the  applicant. 

(b)  The  fees  covering  individual  tests 
will  be  as  follows: 

(1)  Pendulum  friction  test  to  deter¬ 
mine  sensitiveness  to  frictional  impact, 
$15. 

(2)  Physical  examination  (for  each 
size  cartridge),  $10. 

(3)  Chemical  analysis  of  explosive, 
$80. 

(4)  Explosion  by  influence  (halved- 
cartridge  method),  $15. 

(5)  Ballistic  mortar  test,  $35. 

(6)  Gallery  test  1,  per  shot,  $14. 

(7)  Gallery  test  4,  per  shot,  $30. 

(8)  Rate  of  detonation  tests,  $40. 

(9)  Gaseous  products  of  explosion 
(this  test  does  not  include  the  determi¬ 
nation  of  the  oxides  of  nitrogen) ,  $60. 

(10)  For  other  tests,  the  costs  as  de¬ 
termined  by  the  Bureau’s  engineers  on 
the  basis  of  the  Bureau’s  estimate  of  the 
costs  to  the  Bureau  in  making  the  test. 

§  15.5  Shipment  of  explosives. 
Samples  of  explosives  to  be  tested  shall 
be  shipped  only  after  the  Bureau  has 
furnished  instructions  regarding  the 
quantities  of  materials  required,  mode  of 
shipment  of  the  materials,  and  desti¬ 
nation.  Shipments  shall  be  properly 
labeled  and  shall  comply  with  the  Inter¬ 


state  Commerce  Commission  regulations. 
The  minimum  quantities  and  sizes  re¬ 
quired  for  complete  official  tests  for 
permissibility  are  as  follows: 

(a)  Seventy-five  pounds  of  each  ex¬ 
plosive  in  1  y4  by  8-inch  cartridges,  but 
if  the  cartridge  count  per  50 -pound  case 
is  less  than  150  cartridges,  then  225 
cartridges  is  the  minimum  quantity  re¬ 
quired. 

(b)  Fifty  cartridges  of  each  explosive 
in  the  smallest  diameter  in  which  it  is 
desired  the  explosive  shall  become  per¬ 
missible,  except  when  this  smallest 
diameter  is  1V4  inches.  Diameters  of 
less  than  one  inch  will  not  be  approved. 

(c)  Ten  cartridges  of  each  explosive 
in  any  diameter  other  than  those  cov¬ 
ered  by  paragraphs  (a)  and  (b)  of  this 
section  in  which  it  is  desired  the  explo¬ 
sive  shall  become  permissible. 

(d)  Should  the  manufacturer  later 
desire  to  market  other  diameters,  the 
Bureau  will,  upon  application  by  the 
manufacturer,  establish  the  basic  data 
for  grams  of  wrapper  and  apparent  spe¬ 
cific  gravity  of  these  diameters.  A  fee 
(§  15.4  (b)  (2) )  will  be  charged  for  each 
diameter.  If  the  diameter  is  smaller 
than  the  smallest  permissible  diameter 
approved  on  the  basic  sample,  a  propa¬ 
gation  test  (rate  of  detonation)  will  also 
be  required  and  a  fee  charged  for  such 
test  (§15.4  (b)  (8)).  No  test  will  be 
made  on  any  diameter  less  than  that 
on  which  failure  to  propagate  has  oc¬ 
curred,  nor  will  any  retest  be  made  on 
a  given  diameter  which  has  failed  to 
propagate  in  any  one  trial. 

§  15.6  Conditions  under  which  tests 
for  permissibility  will  be  made,  (a)  The 
explosive  will  be  stored  in  one  of  the 
Bureau’s  magazines  for  at  least  30  days 
before  the  gallery  tests  are  made. 

(b)  Explosives  containing  incompati¬ 
bles  (that  is,  substances  that  will  react 
when  mixed)  or  those  containing  either 
chlorates,  chlorites,  or  perchlorates,  and 
those  found  to  be  chemically  unstable, 
or  showing  leakage  of  explosive  oil,  or  in 
such  condition  that  exudation  of  the  ex¬ 
plosive  oil  would  occur  in  handling  or 
transporting,  will  not  be  tested. 

(c)  Tests  for  a  manufacturer  are  lim¬ 
ited  to  samples  of  explosives  which  are 
his  own  product. 

(d)  No  report  on  the  results  of  tests 
made  by  the  Bureau  of  Mines,  or  any 
part  thereof,  may  be  published  without 
the  consent  of  the  Bureau  of  Mines. 

§  15.7  Place  of  investigation.  Tests 
on  explosives  will  be  made  at  the  Bu¬ 
reau’s  Explosives  Testing  Station  at 
Bruceton,  Pennsylvania,  in  order  of  re¬ 
ceipt  of  the  explosives,  provided  an  ap¬ 
plication  is  on  file. 

§  15.8  Consultation.  Any  potential 
applicant  (or  accredited  representative 
thereof)  may  visit  the  Bureau  of  Mines’ 
Central  Experiment  Station,  Pittsburgh, 
Pennsylvania,  to  discuss,  without  charge, 
explosives  proposed  to  be  submitted  for 
investigation  by  the  Bureau.  Should 
preliminary  tests  appear  advisable  be¬ 
fore  submitting  the  explosive  for  formal 
Investigation,  the  Bureau  may  conduct 
such  tests  for  the  applicant  with  fees  as 
prescribed  in  §  15.4. 
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cause,  at  any  time,  any  approval  granted 
under  this  part.  Upon  such  rescission, 
the  explosive  will  be  declared  nonper- 
missible  and  will  be  removed  from  the 
list  of  permissible  explosives. 

§  15.14  Release  of  test  data.  The  Bu¬ 
reau  will  provide  the  results  of  chemical 
analyses  of  material  submitted  for  tests 
to  (a)  the  manufacturer,  and  (b)  in  case 
of  a  dispute  involving  the  manufacturer 
and  user  both  of  which  request  the  Bu¬ 
reau,  and  the  Bureau  agrees,  to  make 
chemical  analyses  of  the  material,  to 
such  persons  as  the  manufacturer  and 
user  designate.  The  Bureau  may  also 
publish  test  results  in  such  manner  as 
will  not  identify  the  data  of  an  individual 
manufacturer  or  its  products. 

§  15.15  List  of  permissible  explosives. 
The  Bureau  will  maintain  a  list  of  per¬ 
missible  explosives  which  will  be  pub¬ 
lished  from  time  to  time  so  that  inter¬ 
ested  parties  may  have  information 
regarding  explosives  which  have  passed 
the  permissibility  tests  of  the  Bureau  of 
Mines. 

§  15.16  Conditions  under  which  a  per¬ 
missible  explosive  must  be  used.  A  coal 
mining  explosive  is  permissible  in  use 
only  when  it  satisfies  the  following 
requirements : 

(a)  That  the  explosive  conforms, 
within  limits  of  tolerances  prescribed  by 
the  Bureau  of  Mines,  with  the  basic  sam¬ 
ple  and  that  the  diameter  of  the  car¬ 
tridges  used  must  be  those  that  have 
been  approved. 

(b)  That  electric  detonators  (not  fuse 
and  detonators)  are  used  of  not  less 
efficiency  than  No.  6,  the  detonating 
charge  of  which  shall  consist  of  a  1-gram 
mixture  of  80  parts  of  mercury  fulminate 
and  20  parts  of  potassium  chlorate  (or 
their  equivalents). 

(c)  That  the  explosive  is  stored  in  sur¬ 
face  magazines  under  proper  conditions 
so  that  it  does  not  undergo  change  in 
character,  and  that  after  taking  it 
underground  it  is  used  in  less  than  48 
hours. 

(d)  That  the  explosive  must  be  used 
in  conformance  with  all  the  regulations 
specified  in  the  current  edition  of  the 
Federal  Mine  Safety  Code. 

§  15.17  Field  testing.  The  Bureau 
will  periodically  collect  and  re-examine 
permissible  explosives  in  order  to  deter¬ 
mine  whether  they  conform  to  the  speci¬ 
fications  within  limits  of  tolerances 
shown  in  §  15.18,  for  the  basic  sample. 

§  15.18  Tolerances  and  requirements 
as  applied  to  field  samples.  Tolerances 
which  provide  for  reasonable  limits  of 
variation  in  the  results  of  analyses  and 
tests  of  field  samples  and  manufacturers’ 
samples  of  permissible  explosives  were 
established  July  1,  1915,  subsequently 
amended  November  15,  1920,  and  Feb¬ 
ruary  26,  1921,  and  are  further  modified 
in  this  section.  The  tolerances  and  re¬ 
quirements  as  enumerated  below  super¬ 
sede  all  previous  tolerances. 

(a)  Chemical  analysis — (1)  Moisture. 
The  tolerances  for  moisture  shall  be  in 
accordance  with  those  shown  in  Table  1. 
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Tabi  El— Limit  of  Variation  (Percentage  of  Total 
Explosives)  for  Various  Quantities  of  Mois¬ 
ture 


Quantity  of  moisture 

Limit  of 

From— 

To- 

variation 

Percent 

Percent 

Percent  ± 

0.0 

1.0 

1.8 

1.1 

2.0 

2.0 

2. 1 

3.0 

2.2 

3. 1 

4.0 

2.4 

4.1 

ami  up 

2.6 

(2)  Carbonaceous  combustible  mate¬ 
rial.  The  tolerance  shall  be  ±  3  percent 
of  the  total  explosive. 

(3)  Other  ingredients  or  their  equiva¬ 
lents.  For  ingredients  in  quantities  of 
55.1  percent  or  more,  the  tolerance  shall 
be  ±3  percent  of  the  total  explosive. 
For  ingredients  and  quantities  not  ex¬ 
ceeding  55  percent,  the  tolerance  shall  be 
in  accordance  with  those  shown  in 
Table  2. 

Table  2— Limit  ot  Variation  (Percentage  of  Total 
Explosive)  for  Various  Quantities  of  Ingre¬ 
dient 


(b)  Physical  tests — (1)  Rate  of  deto¬ 
nation.  The  tolerance  shall  be  ±15 
percent  of  that  shown  by  the  basic  sam¬ 
ple.  The  test  shall  indicate  complete 
propagation. 

(2)  Ballistic  mortar.  The  tolerance 
shall  be  ±10  percent  of  that  shown  by 
the  basic  sample. 

(3)  Grams  of  wrapper.  The  tolerance 
shall  be  ±2  grams  per  100  grams  of  ex¬ 
plosives  ingredient  based  on  that  shown 
by  the  basic  sample. 

(4)  Apparent  specific  gravity.  The 
tolerance  shall  be  ±7.5  percent  of  that 
shown  by  the  basic  sample. 

(c)  Requirements  for  tests  that  di¬ 
rectly  affect  permissibility — (1)  Gallery 
test  1.  The  sample  must  pass  10  shots 
with  a  220-gram  (0.485  lb.)  charge  for 
all  explosives  approved  under  the  provi¬ 
sions  of  this  schedule.  For  explosives 
approved  under  the  provisions  of  previ¬ 
ous  schedules,  the  field  sample  must  pass 
five  shots  with  a  charge  equal  to  90  per¬ 
cent  of  the  unit  deflective  charge  but  in 
no  case  less  than  200  grams  (0.44  lb.). 

(2)  Gallery  test  4.  The  sample  must 
pass  five  shots  with  a  charge  of  680  grams 
ilYz  lbs.)  for  all  explosives  approved 
under  the  provisions  of  this  schedule. 
For  explosives  approved  under  the  pro¬ 
visions  of  previous  schedules,  the  field 
sample  must  pass  two  shots  with  a  charge 
of  612  grams  (1.35  lbs.). 

(3)  Pendulum  friction  test.  The  sam¬ 
ple  must  pass  the  pendulum  friction  test 
with  hard  fiber-faced  shoe  falling  from 
a  height  of  1.5  meters  (59  ins.)  and  with 
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an  added  weight  of  20  kilograms  (44 
lbs.). 

(4)  Poisonous  gases.  Poisonous  gases 
must  not  exceed  106  liters  per  1 V2  pounds 
of  explosives.  If  a  "Class  A”  explosive 
liberates  more  than  65  liters  (2.3  cu.  ft.) 
of  poisonous  gases  per  IV2  pounds,  the 
manufacturer  will  be  warned  on  a  first 
test,  and,  if  the  explosive  liberates  more 
than  65  liters  of  poisonous  gases  per  1 V2 
pounds  on  a  second  field  sample  collected 
within  five  years  of  the  initial  warning, 
the  explosive  will  be  transferred  to  Class 
B. 

(5)  Ballistic  mortar  test.  Ballistic 
mortar  strength  of  not  less  than  50  per¬ 
cent  of  TNT. 

(6)  Propagation  test.  Complete  prop¬ 
agation  of  the  explosive  in  the  rate  of 
detonation  test. 

§  15.19  Field  sample  failures,  (a) 
Any  field  sample  will  be  declared  non- 
permissible  if  when  tested  it: 

( 1 )  Liberates  poisonous  gases  in  excess 
of  106  liters  (3.7  cu.  ft.)  per  IV2  pounds 
of  explosive. 

(2)  Fails  to  propagate  completely  in 
the  rate  of  detonation  test  or  any  other 
test. 

(3)  Has  a  ballistic  mortar  strength  of 
less  than  50  percent  of  TNT. 

(4)  Fails  gallery  test  1. 

(5)  Fails  gallery  test  4. 

(6)  Fails  the  pendulum  friction  test, 
(f)  The  Bureau  of  Mines  will  im¬ 
mediately  report  any  field  sample  failure 
to  the  manufacturer.  The  manufac¬ 
turer  must  immediately  remove  from  the 
market  and  the  field  any  unused  por¬ 
tions  of  the  explosive  bearing  the  same 
lot  number  as  the  sample  tested.  If  a 
field  sample  of  any  particular  brand  of 
permissible  explosive  fails  three  times 
within  a  period  of  five  years,  then  the 
explosive  will  be  removed  from  the  list  of 
permissible  explosives. 

§  15.20  Variances  from  prescribed 
tolerances.  Variances  on  field  sample 
tests  from  tolerances  as  specified  in 
§  15.18  (a)  and  (b)  do  not  directly  affect 
permissibility  of  the  explosive,  but  the 
manufacturer  will  be  notified  of  such 
variance  and  is  then  obligated  to  modify 
his  formulation  of  future  lots  of  the 
explosive  to  bring  the  explosive  within 
the  prescribed  limits  and  to  keep  it 
within  such  limits. 

§  15.21  Sheathed  permissible  explo¬ 
sives.  Sheathed  permissible  explosives 
are  permissible  explosives  surrounded  by 
a  heavy  covering  of  incombustible  and 
nonreactive  material  in  the  form  of  a 
hollow  cylinder,  the  sheathing  being 
covered  by  an  outer  paper  wrapper.  No 
tests  will  be  made  on  sheathed  explo¬ 
sives  (that  is,  on  the  complete  assem¬ 
blies)  since  the  explosive  used  must  be 
a  permissible  explosive  and  the  material 
of  the  sheath  must  be  incombustible  and 
nonreactive. 

§  15.22  Tests  on  nonpermissible  ex¬ 
plosives  and  other  materials.  The  Bu¬ 
reau  also  conducts  some  tests  not  leading 
to  approval.  Fees  for  tests  on  nonper¬ 
missible  explosives,  and  other  materials, 
to  determine  their  explosibility  or  ex¬ 


plosive  characteristics,  will  be  as  pre¬ 
scribed  in  §  15.4  and  as  prescribed  below: 


(a)  Impact  test _ $25 

(b)  Electrostatic  spark  test -  10 

(c)  Ignltlbility . .  15 

(d)  Suspended  tests  in  the  gallery  (per 

shot) _ -  8 

(e)  Gaseous  products: 

( 1 )  Oxides  of  nitrogen  only _  60 

(2)  Complete  analysis  of  gaseous 

products  including  oxides  of 
nitrogen _  90 


Application  for  nonpermissibility  tests 
must  follow  the  procedure  prescribed  in 
§  15.3.  Applicants  requesting  tests  must 
follow  the  instructions  under  §  15.5.  The 
applicant  will  be  advised  by  the  Bureau 
as  to  the  quantity  of  material  needed. 

F.  E.  Wormser, 

Assistant  Secretary  of  the  Interior. 

March  18,  1955. 

[F.  R.  Doc.  55-2399;  Filed,  Mar.  23,  1955; 

8:48  a.  m.] 

TITLE  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense 

Subchapter  A — Armed  Services  Procurement 
Regulations 
[Arndt.  2] 

Miscellaneous  Amendments 

This  subchapter  is  amended  as  follows: 

Part  1 — General  Provisions 

SUBPART  C — BASIC  POLICIES 

A  new  §  1.308  has  been  added  setting 
forth  the  policy  of  the  Business  and  De¬ 
fense  Services  Administration  to  require 
contractors  to  use  rating  and  allotment 
authority  in  connection  with  certain  des¬ 
ignated  supplies. 

§  1.308  Priorities,  allocations  and 
allotments. 

§  1.308-1  General.  In  the  interest  of 
maintaining  a  minimum  priorities  and 
allocations  system  as  a  mobilization  pre¬ 
paredness  measure,  it  is  national  policy 
to  require  contractors  to  use  rating  and 
allotment  authority  to  support  military 
procurement,  to  the  extent  required  by 
the  Business  and  Defense  Services 
Administration. 

(a)  DOD  Priorities  and  Allocations 
Manual.  Department  of  Defense  imple¬ 
mentation  of  all  rules  and  regulations 
published  by  the  Business  and  Defense 
Services  Administration,  with  respect  to 
which  the  Department  of  Defense  is  del¬ 
egated  administrative  responsibility,  will 
be  published  in  the  Priorities  and  Allo¬ 
cations  Manual  promulgated  by  Depart¬ 
ment  of  Defense  Instruction  4410.1.  Au¬ 
thorized  deviations  to  the  priorities  and 
allocations  rules  and  regulations  will 
likewise  be  published  in  the  Manual. 

(b)  Operating  responsibility.  In  ac¬ 
cordance  with  1.403  (a),  the  Depart¬ 
ments  shall  comply  with  the  priorities 
and  allocations  program,  including  the 
Defense  Materials  System,  as  set  forth 
in  the  Priorities  and  Allocations  Manual 
and  in  the  rules  and  regulations  pub¬ 
lished  by  the  Business  and  Defense  Serv¬ 
ices  Administration. 
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§  1.308-2  Required  use  of  priorities, 
allocations  and  allotments  clause.  The 
contract  clause  set  forth  in  §  7.104-18  of 
this  subchapter  shall  be  inserted  in  all 
rateable  contracts  whether  entered  into 
by  formal  advertising  or  negotiation, 
except  that  no  such  clause  need  be  in¬ 
cluded  in  purchase  orders  of  less  than 
$5,000.  The  clause  shall  be  added 
wherever  practicable  to  existing  rateable 
contracts  whenever  such  contracts  are 
amended  for  any  other  purpose  and  if 
additional  purchases  of  materials  for  the 
contract  are  contemplated.  Rateable 
contracts  are  those  contracts  for  sup¬ 
plies  which  are  required  to  be  supported 
with  rating  and  allotment  authority  (see 
Priorities  and  Allocations  Manual,  sec¬ 
tion  2-1). 


Part  3 — Procurement  by  Negotiation 

SUBPART  B — CIRCUMSTANCES  PERMITTING 
NEGOTIATION 

A  new  paragraph  (c)  has  been  added 
to  §  3.219-5  so  as  to  include  considera¬ 
tion  of  transportation  costs  in  the  pric¬ 
ing  of  labor  surplus  area  set-asides. 

§  3.219-5  Limitations  on  contract 
price.  *  *  * 

(c)  In  determining  whether  or  not 
proposals  for  the  set-aside  portion  ex¬ 
ceed  the  contract  price,  in  accordance 
with  paragraph  (a)  of  this  section,  or 
the  price,  as  determined  in  accordance 
with  paragraph  (b)  of  this  section,  for 
the  quantity  not  set-aside,  the  cost  of 
transportation  shall  be  considered  (see 
§  1.306-1  of  this  subchapter) ,  unless 
award  of  the  non-set-aside  portion  was 
made  without  regard  to  transportation 
costs. 


Part  6 — Foreign  Purchases 

SUBPART  A — BUY  AMERICAN  ACT  AND  OTHER 

STATUTORY  PROHIBITIONS  ON  FOREIGN 

PURCHASES 

References  to  §  6.109  (a  revised  list  of 
supplies  excepted  from  the  Buy  Amer¬ 
ican  Act),  are  now  included  in  §§  6.105 
and  6.106,  as  follows: 

§  6.105  Supplies  excepted  from  Buy 
American  Act.  The  Secretaries  of  the 
three  Departments  have  administra¬ 
tively  determined,  in  accordance  with 
the  provisions  of  §§6.103-5  and  6.104, 
that  the  following  supplies  may  be  pro¬ 
cured  or  used  by  any  Department  with¬ 
out  regard  to  the  country  of  origin: 

(a)  The  articles,  materials,  and  sup¬ 
plies  listed  in  §  6.109,  and 

(b)  Articles,  materials,  and  supplies 
manufactured  in  the  United  States  not¬ 
withstanding  the  fact  that  there  is  used 
in  such  manufacture  any  of  the  articles, 
materials,  or  supplies  listed  in  §  6.109. 

§  6.105-1  Exceptions  based  on  unrea - 
sonable  cost.  It  has  also  been  adminis¬ 
tratively  determined  by  the  Secretaries 
of  the  three  Departments  in  accordance 
with  the  provisions  of  §  6.104,  that  the 
cost  would  be  unreasonable,  and  that 
therefore  the  prohibitions  of  the  Buy 
American  Act  would  not  apply,  when  the 
lowest  net  cost  of  United  States  supplies 
exceeds  the  lowest  net  cost  of  foreign 
supplies,  including  duty,  by  25  percent  or 
No.  58— ■—  2 


more  (100  percent  in  the  case  of  foreign 
supplies  costing  $100  or  less) .  However, 
in  any  case  involving  a  differential  of 
less  than  25  percent,  where  the  Contract¬ 
ing  Officer,  because  of  the  amount  in¬ 
volved,  considers  the  differential  to  be 
unreasonable,  he  may  submit  the  matter 
for  consideration  to  the  Secretary  of  the 
Department  concerned;  further,  in  any 
case  involving  a  differential  of  less  than 
25  percent,  and  when  the  total  amount  of 
the  lowest  acceptable  foreign  proposal 
exceeds  $25,000,  the  Contracting  Officer 
shall  submit  the  matter  for  consideration 
to  the  Secretary  of  the  Department 
concerned. 

§  6.106  Other  statutory  prohibitions 
on  foreign  purchases. 

§  6.106-1  Prohibition  of  annual  ap¬ 
propriation  acts.  Annual  appropriation 
acts  for  the  Departments  of  the  Army, 
Navy,  and  Air  Force  customarily  prohibit 
the  use  of  any  funds,  appropriated  by 
such  acts,  for  the  procurement  of  any 
article  of  food  or  clothing  not  grown  or 
produced  in  the  United  States,  its  ter¬ 
ritories  or  its  possessions.  Such  acts 
have  usually  provided  certain  exceptions 
to  this  general  prohibition,  but  the  scope 
of  such  exceptions  has  varied  in  each 
annual  appropriation  act.  Reference 
should  be  made  to  the  current  appropri¬ 
ation  act  and  to  the  procedures  pre¬ 
scribed  by  each  respective  Department 
for  the  details  of  the  available  excep¬ 
tions.  It  has  been  determined  by  the 
Secretary  of  each  Department  that  all 
the  articles  of  food  and  clothing  con¬ 
tained  in  the  list  set  forth  in  §  6.109  are 
exempt  from  this  general  prohibition. 
The  prohibition  contained  in  annual 
appropriation  acts  is  in  addition  to  the 
restrictions  of  the  Buy  American  Act. 

2.  The  list  of  supplies  formerly  ap¬ 
pearing  immediately  following  §  6.108  of 
this  subchapter  is  replaced  by  the  follow¬ 
ing  revised  list  of  supplies  excepted  from 
the  Buy  American  Act  shown  herein  as 
§  6.109: 

§  6.109  Armed  Services  List  of  Sup¬ 
plies  Excepted  from  Buy  American  Act, 

§  6.109-1  Supplies  and  materials  to 
be  procured  for  public  use. 

Acetylene  black. 

Agar,  bulk. 

Aluminum,  pig  and  ingot. 

Antimony,  as  metal  or  oxide. 

Asbestos,  amoslte. 

Bananas. 

Beef  extract. 

Bismuth. 

Books,  trade,  text,  technical  or  scientific; 
newspapers;  magazines;  periodicals; 
printed  briefs  and  films;  not  printed  in  the 
U.  S.  and  for  which  domestic  editions  are 
not  available. 

Brazil  nuts. 

Cadmium. 

Calcium  cyanamide. 

Capers. 

Cashew  nuts. 

Castor  beans. 

Chalk,  English. 

Chicle. 

Chrome  ore  or  chromite. 

Cinchona  bark. 

Cobalt,  in  cathodes,  rondelles,  or  other  pri¬ 
mary  forms. 

Cocoa  beans. 

Coconut  and  coconut  meat  In  shredded,  des¬ 
iccated  or  similarly  prepared  form. 


Coffee,  raw,  or  green  bean. 

Copper,  refined,  in  ingots,  cathodes  or  other 
refinery  shapes. 

Copra. 

Cork,  wood  or  bark  and  waste. 

Damar  gum. 

Diamonds,  industrial. 

Emetine,  bulk. 

Ergot,  crude. 

Fiber,  coir  abaca  and  agave. 

Goat  and  kid  skins. 

Graphite,  crystalline,  flake. 

Hog  bristles. 

Hyoscine,  bulk. 

Iodine,  crude. 

Ipecac,  root. 

Jute  and  Jute  burlaps. 

Kaurigum. 

Lac  and  shellac. 

Logs,  veneer,  and  lumber  from  Alaskan 
yellow  cedar,  balsa,  greenheart,  lignum 
vitae,  mahogany  and  teak. 

Menthol,  natural,  bulk. 

Mercury. 

Mica. 

Nickel,  primary,  in  Ingots,  pigs,  shot,  cath¬ 
odes,  or  similar  forms;  nickel  oxide  and 
nickel  salts. 

Nitroguanidlne  (also  known  as  picrite) . 

Nux  vomica,  crude. 

Oiticica  oil. 

Olive  oil. 

Olives,  green  and  stuffed,  bulk. 

Opium,  crude. 

Petroleum,  crude,  petroleum  fuels,  and 
petroleum  lubricants. 

Platinum  and  platinum  group  metals,  re¬ 
fined,  as  sponge,  powder.  Ingots,  or  cast 
bars. 

Pulp  for  paper  production. 

Pyrethrum  flowers. 

Quartz  crystals. 

Quebracho. 

Quinidine. 

Radium  salts. 

Rubber,  crude  and  latex. 

Rutile. 

Santonin,  crude. 

Sardines. 

Selenium. 

Silk,  unmanufactured. 

Sperm  oil. 

Spices  and  herbs. 

Talc,  steatite. 

Tapioca,  tapioca  flour  and  cassava. 

Tartar,  crude,  tartaric  acid  and  cream  of 
tartar. 

Tea. 

Tin,  in  bars,  blocks  and  pigs. 

Titanium,  as  sponge,  ingot  or  other  primary 
forms. 

Vanilla  beans. 

Wax,  carnauba. 

§  6.109-2  Supplies  and  materials  for 
ultimate  use  in  the  construction,  altera¬ 
tion,  or  repair  of  any  public  building  or 
public  work. 

Aluminum,  pig  and  ingot. 

Antimony,  as  metal  or  oxide. 

Asbestos,  amoslte. 

Bismuth. 

Cadmium. 

Chrome  ore  or  chromite. 

Cobalt,  in  cathodes,  rondelles  or  other  pri¬ 
mary  forms. 

Copper,  refined,  in  ingots,  cathodes  or  other 
refinery  shapes. 

Cork,  wood  or  bark  and  waste. 

Graphite,  crystalline,  flake. 

Jute  and  Jute  burlaps. 

Lac  and  shellac. 

Logs,  veneer,  and  lumber  from  Alaskan  yel¬ 
low  cedar,  balsa,  greenheart,  lignum  vitae, 
mahogany  and  teak. 

Mercury. 

Mica. 

Nickel,  primary,  in  ingots,  pigs,  shot,  cath¬ 
odes,  or  similar  forms;  nickel  oxide  and 
nickel  salts. 

Rubber,  crude  and  latex. 
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Tin,  in  bars,  blocks  and  pigs. 

Titanium,  as  sponge,  Ingot  or  other  primary 
forms. 

3.  Subpart  C  is  revised  in  its  entirety, 
as  follows:  By  agreement  among  the  De¬ 
partments  this  revised  Subpart  C  has 
heretofore  been  placed  in  effect  in  the 
Departments. 

SUBPART  C — DUTY  AND  CUSTOMS 

Sec. 

6.301  Customs  duties  on  foreign  pur¬ 

chases. 

6.302  Emergency  purchases  of  war  ma¬ 

terial  abroad. 

6.302- 1  General. 

6.302- 2  War  materials. 

6.302- 3  Emergency  purchases. 

6.302- 4  Conditions  under  which  duty-free 

entry  certificates  may  be  issued. 

6.302- 5  Duty-free  entry  certificate. 

6.303  Customs  duties  and  drawbacks. 

§  6.301  Customs  duties  on  foreign 
purchases.  Duty  must  ordinarily  be 
paid  in  connection  with  the  importation 
of  supplies  purchased  outside  of  the 
United  States,  except  that  the  importa¬ 
tion  of  “emergency  purchases  of  war 
material  abroad”  by  a  Department  is  ex¬ 
empt  from  duty  (act  of  June  30, 1914,  34 
U.  S.  C.  568;  section  12,  Armed  Services 
Procurement  Act  of  1947,  5  U.  S.  C.  219b, 
626e).  Where  the  importation  of  sup¬ 
plies  is  subject  to  customs  duties,  a  De¬ 
partment  is  exempt  from  any  require¬ 
ments  of  a  customs  bond. 

§  6.302  Emergency  purchases  of  war 
material  abroad. 

§  6.302-1  General.  This  subpart  fur¬ 
nishes  guidance  as  to  what  constitutes 
“emergency  purchases  of  war  material 
abroad,”  prescribes  the  conditions  under 
which  duty-free  entry  certificates  may  be 
issued  in  connection  with  the  importa¬ 
tion  of  such  purchases  and  sets  forth  the 
form  of  certificate  to  be  utilized.  The 
procedures  to  be  followed  in  the  issuance 
of  such  certificates  shall  be  as  prescribed 
by  the  respective  Departments. 

§  6.302-2  War  materials.  As  used  in 
this  subpart,  the  term  “war  material”  in¬ 
cludes  the  following : 

(a)  Weapons,  munitions,  aircraft,  ves¬ 
sels  or  boats; 

(b)  Agricultural,  industrial  or  other 
supplies  used  in  the  prosecution  of  war 
or  for  the  national  defense; 

(c)  Supplies,  including  components  or 
equipment,  necessary  for  the  manufac¬ 
ture,  production,  processing,  repair, 
servicing,  or  operation  of  the  supplies 
set  forth  in  paragraphs  (a)  and  (b)  of 
this  section. 

§  6.302-3  Emergency  purchases.  As 
used  in  this  subpart,  the  term  “emer¬ 
gency  purchases”  includes  the  following : 

(a)  War  material  purchased  by  any 
Department  in  time  of  war  or  a  national 
emergency,  including  any  war  material 
received  in  exchange  for  anything  of 
value  obtained  under  reciprocal  aid  or 
other  statutory  authority; 

(b)  War  material  purchased  because 
of  a  shortage  of  domestic  supply,  pur¬ 
suant  to  a  decision  that  the  supplies  are 
necessary  for  the  adequate  maintenance 
of  the  Armed  Services; 

(c)  Captured  enemy  war  material ; 

(d)  Materials  requisitioned  by  United 
States  Forces  abroad; 


(e)  Materials  rebuilt  from  other  ma¬ 
terials  owned  by,  captured  by,  or  turned 
over  to  United  States  Forces; 

(f)  War  materials  procured  for  the 
use  of  United  States  Forces  abroad  or 
United  States  vessels  in  foreign  waters. 

§  6.302-4  Conditions  under  which 
duty-free  entry  certificates  may  be  is¬ 
sued.  The  issuance  of  duty-free  entry 
certificates  in  appropriate  situations  will 
result  in  important  savings  for  military 
appropriations.  At  the  same  time,  any 
procedure  established  for  the  issuance  of 
such  certificates  must  recognize  that 
anything  other  than  a  careful  selection 
of  the  proper  situations  where  such  cer¬ 
tificates  are  to  be  issued  may  fail  to  save 
funds  and  may  result  in  unanticipated 
advantages  to  contractors,  especially  in 
situations  involving  fixed-price  con¬ 
tracts.  Considerations  which  are  perti¬ 
nent  to  the  selection  of  those  cases  where 
such  certificates  should  be  issued  include 
(i)  the  savings  to  be  accomplished  by  the 
issuance  of  the  certificate;  (ii)  the  ad¬ 
ministrative  burden  and  cost  of  process¬ 
ing  the  certificate;  and  (iii)  the  degree 
of  supervision  which  can  be  exercised  by 
the  Government  over  the  supplies  or  ma¬ 
terials  to  be  imported  to  verify  that  the 
full  benefit  of  the  certificate  inures  to  the 
Government.  The  latter  consideration 
is  particularly  significant  in  the  case  of 
fixed-price  contracts  since  title  to  the 
importation  does  not  generally  vest  in 
the  Government  until  delivery  of  the  end 
product.  Subject  to  the  foregoing  con¬ 
siderations,  a  duty-free  entry  certificate 
may  be  issued  in  accordance  with  De¬ 
partment  procedures  when  an  “emer¬ 
gency  purchase  of  war  material”  is  made 
under  the  following  circumstances: 

(a)  Direct  purchases  abroad  regard¬ 
less  of  whether  title  passes  at  point  of 
origin  or  at  destination  in  the  United 
States,  providing  the  contract  states  that 
the  final  price  is  exclusive  of  duty. 

(b)  Purchases  abroad  by  a  Govern¬ 
ment  prime  contractor  under  a  cost-re¬ 
imbursement  type  contract  or  by  a  cost- 
reimbursement  type  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenes  between 
the  purchaser  and  the  Government) ,  re¬ 
gardless  of  whether  title  passes  at  point 
of  origin  or  at  destination  in  the  United 
States.  If  a  fixed-price  prime  or  fixed- 
price  subcontract  intervenes,  the  criteria 
stated  in  paragraph  (c)  of  this  section 
should  be  followed. 

(c)  Purchases  abroad  by  a  fixed -price 
contractor,  fixed-price  subcontractor,  or 
cost-type  subcontractor  where  a  fixed- 
price  prime  or  fixed-price  subcontract 
intervenes:  Provided.  (1)  The  fixed- 
price  prime  and,  where  applicable,  fixed- 
price  subcontract  prices  are,  or  are 
amended  to  be,  exclusive  of  duty;  (2). 
the  prime  contractor  and,  where  applic¬ 
able,  the  subcontractors  concerned  cer¬ 
tify  that  the  supplies  so  purchased  are 
to  be  delivered  to  the  Government  or 
incorporated  in  Government-owned 
property  or  in  an  end  product  to  be 
furnished  to  the  Government,  and  that 
duty  will  be  paid  if  such  supplies  or  any 
portion  thereof  are  utilized  for  other 
than  the  performance  of  the  Govern¬ 
ment  contract  or  disposed  of  other  than 
for  the  benefit  of  the  Government  in  ac¬ 


cordance  with  the  contract  terms;  and 
(3)  such  procurement  abroad  is  author¬ 
ized  by  the  terms  of  the  prime  contract, 
the  applicable  subcontract  or  by  the 
Contracting  Officer. 

§  6.302-5  Duty-free  entry  certificate. 
The  duty-free  entry  certificate  referred 
to  in  this  subpart  will  be  printed, 
stamped,  or  typed  on  the  face  of  Cus¬ 
toms  Form  7501  or  attached  thereto,  and 
will  be  executed  by  a  duly  designated 
officer  or  civilian  official  of  the  appro¬ 
priate  Department  in  the  following 
form : 

I  certify  that  the  procurement  of  this 
material  constituted  an  emergency  purchase 
of  war  material  abroad  by  the  Department 
of  the  (Indicate  Army,  Navy  or  Air  Force) 
and  it  is  accordingly  requested  that  such 
material  be  admitted  free  of  duty  pursuant 
to  the  act  of  June  30,  1914  (34  U.  S.  C.  568) 
or  section  12  of  the  act  of  February  19, 
1948  (5  U.  S.  C.  219b,  626e). 


(Name) 


(Title),  who  has  been 
designated  to  execute  free 
entry  certificates  for  the 
above-named  Department 


(Grade)  (Organization) 

§  6.303  Customs  duties  and  draw¬ 
backs.  Whenever  any  Department  pur¬ 
chases  supplies  with  respect  to  which 
there  might  arise  a  claim  to  a  refund 
or  drawback  of  customs  duties  paid 
thereon  (to  the  extent  such  drawback  is 
authorized  pursuant  to  the  Tariff  Act  of 
1930,  19  U.  S.  Code,  Chapter  4),  the 
price  to  be  paid  shall  ordinarily  include 
the  customs  duties,  and  accordingly  the 
supplier  will  have  no  claim  to  a  draw¬ 
back.  On  the  other  hand,  when  the 
price  to  be  paid  for  any  such  purpose 
does  not  include  the  customs  duties,  then 
the  supplier  will  have  the  right  to  claim 
any  drawback  with  respect  to  duties  paid 
by  the  supplier:  Provided,  (a)  He  has  re¬ 
served  such  right  in  connection  with 
such  sale  or  consignment  and  (b)  he 
produces  evidence  that  such  reservation 
was  made  with  the  knowledge  and  con¬ 
sent  of  the  exporter. 


Part  7 — Contract  Clauses 

SUBPART  A— CLAUSES  FOR  FIXED-PRICE 
SUPPLY  CONTRACTS 

A  new  §  7.104-18  has  been  added  set¬ 
ting  forth  a  new  contract  clause  for 
insertion  in  ratable  fixed-price  type  and 
cost-reimbursement  type  contracts,  as 
follows: 

§  7.104  Clauses  to  be  used  when 
applicable.  *  *  * 

§  7.104-18  Priorities,  allocations  and 
allotments.  In  accordance  with  the 
requirements  of  §  1.308-2  of  this  sub¬ 
chapter  insert  the  following  clause: 

Priorities,  Allocations  and  Allotments 

The  Contractor  agrees,  in  the  procurement 
and  use  of  materials  required  for  the  per¬ 
formance  of  this  contract,  to  comply  with 
the  provisions  of  all  applicable  rules  and 
regulations  of  the  Business  and  Defense 
Services  Administration,  Including  Defense 
Materials  System  regulations. 
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SUBPART  B — CLAUSES  FOR  COST-REIMBURSE¬ 
MENT  TYPE  SUPPLY  CONTRACTS 

A  new  §  7.204-15  has  been  added  set¬ 
ting  forth  a  new  contract  clause  for  in¬ 
sertion  in  ratable  fixed-price  type  and 
cost-reimbursement  type  contracts,  as 
follows: 

§  7.204  Clauses  to  be  used  when 
applicable.  *  *  * 

§  7.204-15  Priorities,  allocations  and 
allotments.  In  accordance  with  the  re¬ 
quirements  of  §  1.308-2  of  this  subchap¬ 
ter,  insert  the  contract  clause  set  forth 
in  §  7.104-18. 


Part  16 — Procurement  Forms 

1.  The  reference  in  §  16.014-1  has 
been  amended  as  follows: 

§  16.014  Royalty  Report  Form  (DD 
Form  783). 

§  16.014-1  General.  DD  Form  783  is 
approved  for  use  by  Contractors  in  mak¬ 
ing  individual  reports  by  contracts,  as 
required  by  the  Reporting  of  Royalties 
clause  set  forth  in  §  9.110. 

2.  A  new  §  16.015  is  added  setting 
forth  a  new  form  for  Cost  Analysis  for 
Contract  Price  Redetermination  (DD 
Form  784),  as  follows: 

§  16.015  Cost  analysis  for  contract 
price  redetermination  ( DD  Form  784). 

§  16.015-1  General.  DD  Form  784 
Cost  Analysis  for  Contract  Price  Rede¬ 
termination)  is  designed  to  assure,  to 
the  fullest  extent  practicable,  the  uni¬ 
form  submission  of  cost  data  by  con¬ 
tractors  when  such  data  is  required  for 
contract  price  redetermination. 

§  16.015-2  Conditions  for  use.  DD 
Form  784  shall  be  prepared  by  the  con¬ 
tractor  for  the  submission  of  cost  data 
required  for  contract  price  redetermina¬ 
tion  except  in  those  instances  where  the 
contractor  and  the  appropriate  Depart¬ 
mental  official  have  agreed  upon  an  al¬ 
ternative  method  of  cost  analysis  pres¬ 
entation. 

§  16.015-3  Forms  superseded.  This 
form  replaces  existing  Departmental 
forms  currently  used  solely  for  this  pur¬ 
pose.  Continued  use  of  replaced  forms 
is  authorized  until  existing  printed 
stocks  are  exhausted  or  until  30  June 
1955,  whichever  is  earlier.' 

T.  P.  Pike, 

Assistant  Secretary  of  Defense, 

(.Supply  and  Logistics). 

IF.  R.  Doc.  55-2395;  Filed,  Mar.  23,  1955; 
8:47  a.  m.] 


[Arndt.  1] 

Miscellaneous  Amendments 
This  subchapter  is  amended  as  follows: 
Part  7 — Contract  Clauses 

SUBPART  A — CLAUSES  FOR  FIXED-PRICE 
SUPPLY  CONTRACTS 

1.  Delete  §  7.103-13  and  add  new 
§§  7.103-22  and  7.103-23,  as  follows: 

§  7.103  Required  clauses.  *  *  * 


§  7.103-13  [Reserved.] 

§  7.103-22  Authorization  and  consent. 
Insert  the  oontract  clause  set  forth  in 
§  9.102-1  of  this  subchapter. 

§  7.103-23  Notice  and  assistance  re¬ 
garding  patent  infringement.  Insert 
the  contract  clause  set  forth  in  §  9.104  of 
this  subchapter. 

2.  In  §§  7.104-5  and  7.104-6,  section 
headings  and  section  references  therein 
have  been  changed;  in  §  7.104-8,  internal 
references  have  been  amended,  as 
follows: 

§  7.104  Clauses  to  be  used  when  ap¬ 
plicable.  *  *  * 

§  7.104-5  Patent  indemnity.  In  ac¬ 
cordance  with  the  requirements  of  §  9.103 
of  this  subchapter,  insert  the  appropri¬ 
ate  contract  clause  or  clauses,  with  addi¬ 
tional  provisions  as  prescribed,  set  forth 
in  said  section. 

§  7.104-6  Filing  of  patent  applications. 
In  accordance  with  the  requirements  of 
§  9.106  or  §  9.106-1  of  this  subchapter, 
insert  either  of  the  contract  clauses  set 
forth  therein,  as  appropriate. 

§  7.104-8  Reporting  of  royalties.  In 
accordance  with  the  requirements  of 
§  9.110  or  §  9.110-2,  insert  either  of  the 
contract  clauses  set  forth  therein,  as 
appropriate. 

3.  Delete  §  7.105-6  as  follows: 

§  7.105  Additional  clauses.  *  *  * 

§  7.105-6  [Reserved.] 

SUBPART  B - CLAUSES  FOR  COST-REIMBURSE¬ 

MENT  TYPE  SUPPLY  CONTRACTS 

1.  Delete  §  7.203-13  and  add  new 
§§  7.203-23  and  7.203-24,  as  follows: 

§  7.203  Required  clauses.  •  •  * 

§  7.203-13  l Reserved.! 

§  7.203-23  Authorization  and  con¬ 
sent.  Insert  the  contract  clause  set 
forth  in  §  9.102-1  of  this  subchapter. 

§  7.203-24  Notice  and  assistance  re¬ 
garding  patent  infringement.  Insert 
the  contract  clause  set  forth  in  §  9.104  of 
this  subchapter. 

2.  Sections  7.204-5  through  7.204-14 
are  reprinted  in  their  entirety,  since  a 
new  §  7.204-7  has  been  added,  refer¬ 
ences  in  §§  7.204-5,  7.204-6  and  7.204-7 
have  been  revised  and  the  section  num¬ 
bering  has  been  changed: 

§  7.204  Clauses  to  be  used  when 
applicable.  *  *  * 

§  7.204-5  Patent  indemnity.  In  ac¬ 
cordance  with  the  requirements  of 
§  9.103,  insert  the  appropriate  contract 
clause  or  clauses,  with  additional  provi¬ 
sions  as  prescribed,  set  forth  in  said  sec¬ 
tion. 

§  7.204-6  Filing  of  patent  applica¬ 
tions.  In  accordance  with  the  require¬ 
ments  of  §  9.106  or  §  9.106-1,  insert 
either  of  the  contract  clauses  set  forth 
therein,  as  appropriate. 

§  7.204-7  Patent  rights.  In  accord¬ 
ance  with  the  requirements  of  §  9.107, 
insert  the  appropriate  contract  clause 
or  clauses,  with  additional  provisions  as 
prescribed,  set  forth  in  said  section. 


§  7.204-8  Reporting  of  royalties. 
In  accordance  with  the  requirements  of 
§  9.110  or  §  9.110-2,  insert  either  of  the 
contract  clauses  set  forth  therein,  as  ap¬ 
propriate. 

§  7.204-9  Copyright.  In  accordance 
with  the  requirements  of  Subpart  B  of 
Part  9  of  this  subchapter,  insert  the  con¬ 
tract  clause  set  forth  in  §  9.202  or  §  9.204, 
as  appropriate. 

§  7.204-10  Renegotiation.  In  ac¬ 
cordance  with  the  requirements  set 
forth  in  §  7.104-10,  insert  the  contract 
clause  set  forth  in  said  section. 

§  7.204-11  Vinson-Trammell  Act.  In 
accordance  with  the  instructions  set 
forth  in  §  7.104-11,  insert  the  appropri¬ 
ate  contract  clause  set  forth  in  said 
section. 

§  7.204-12  Military  security  require¬ 
ments.  In  accordance  with  the  require¬ 
ments  of  §  7.104-12,  insert  the  contract 
clause  set  forth  in  said  section,  deleting 
paragraphs  (e)  and -(f)  therefrom  and 
substituting  therefor  the  following  para¬ 
graphs  (e)  and  (f) : 

(e)  If,  subsequent  to  the  date  of  this  con¬ 
tract,  the  security  classifications  or  require¬ 
ments  under  this  contract  are  changed  by 
the  Government  as  provided  in  this  clause, 
and  if  such  change  causes  an  increase  or 
decrease  in  the  estimated  cost  of  perform¬ 
ance  of  this  contract,  the  estimated  cost  and 
fixed  fee,  shall,  to  the  extent  appropriate, 
be  subject  to  an  equitable  adjustment.  Any 
such  equitable  adjustment  shall  be  accom¬ 
plished  in  the  manner  set  forth  in  the  clause 
of  this  contract  entitled  “Changes.” 

(f)  The  Contractor  agrees  to  insert,  in 
all  subcontracts  hereunder  which  involve  ac¬ 
cess  to  classified  security  information,  pro¬ 
visions  which  shall  conform  substantially  to 
the  language  of  this  clause,  including  this 
paragraph  (f)  but  excluding  paragraph  (e) 
of  this  clause.  The  Contractor  may  insert 
in  any  such  subcontract,  and  any  such  sub¬ 
contract  entered  into  thereunder  may  con¬ 
tain,  in  lieu  of  paragraph  (e)  of  this  clause, 
provisions  which  permit  equitable  adjust¬ 
ments  to  be  made  in  the  subcontract  price 
or  in  the  estimated  cost  and  fixed  fee  of  the 
subcontract  (as  appropriate  to  the  type  of 
subcontract  involved)  on  account  of  changes 
in  security  classifications  or  requirements 
made  under  the  provisions  of  this  clause 
subsequent  to  the  date  of  the  subcontract 
involved. 

§  7.204-13  Domestic  food,  clothing, 
cotton,  or  wool.  In  accordance  with  the 
requirements  of  §  7.104-13,  insert  the 
contract  clause  set  forth  in  said  section. 

§  7.204-14  Gratuities.  In  accordance 
with  the  requirements  of  §  7.104-16,  in¬ 
sert  the  contract  clause  set  forth  in  said 
section. 

SUBPART  E— CLAUSES  FOR  PERSONAL 
SERVICES  CONTRACTS 

Section  7.503-9  has  been  reprinted  in 
its  entirety  since  the  word  “in”  did  not 
appear  between  the  words  “into”  and 
“contemplation”  in  amendment  #28 
published  at  19  F.  R.  688. 

§  7.503  Required  clauses.  •  •  • 

§  7.503-9  Patents.  Insert  the  clause 
set  forth  in  §  9.108  of  this  subchapter, 
which  is  based  on  Executive  Order  10096, 
provided,  however,  that  upon  written  re¬ 
quest  by  the  prospective  contractor  and 
approval  by  the  head  of  the  procuring 
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activity  or  his  authorized  representative, 
the  clause  may  be  modified  or  omitted,  as 
the  case  may  be.  where  (a)  the  period  of 
employment  is  to  be  not  more  than  90 
days  in  any  one  calendar  year,  or  (b) 
both  the  following  conditions  are  pres¬ 
ent:  (1)  the  period  of  employment  called 
for  in  the  contract,  or  in  any  renewal 
thereof,  is  more  than  90  days  but  not 
more  than  one  year  of  full-time  service, 
and  (2)  the  prospective  contractor  is 
bound  by  an  obligation  which  existed 
prior  to  entering  into  the  proposed  con¬ 
tract  with  the  Government  and  which 
was  not  entered  into  in  contemplation 
thereof,  the  discharge  of  which  would  be 
inconsistent  with  the  discharge  of  any 
obligation  arising  under  Executive  Order 
10096. 

(R.  S.  161;  5  U.  S.  C.  22) 


Part  9 — Patents  and  Copyrights 

SUBPART  A — PATENTS 

Subpart  A  has  been  revised  in  its 
entirety,  as  follows: 

Sec. 

9.100  Scope  of  subpart. 

9.101  Geographical  application. 

9.102  Authorization  and  consent. 

9.102- 1  Authorization  and  consent  in  con¬ 

tracts  for  supplies. 

9.102- 2  Authorization  and  consent  in  con¬ 

tracts  for  research  or  develop¬ 
ment. 

9.103  Patent  indemnification  of  Govern¬ 

ment  by  contractor. 

9.103- 1  Patent  indemnification  in  formally 

advertised  contracts;  commercial 
status  predetermined. 

9.103- 2  Patent  indemnification  in  formally 

advertised  contracts;  commercial 
status  not  predetermined. 

9.103- 3  Patent  indemnification  in  negoti¬ 

ated  contracts. 

9.103- 4  Waiver  of  indemnity  by  the  Gov¬ 

ernment. 

9.104  Notice  and  assistance. 

9.105  Processing  of  infringement  claims. 

9.106  Classified  contracts. 

9.106- 1  Classified  contracts  to  be  performed 

outside  the  United  States. 

9.107  Patent  rights  under  contracts  in¬ 

volving  research  or  development. 

9.107- 1  License  rights. 

9.107- 2  Contracts  relating  to  atomic  energy. 

9.107- 3  Patent  rights  under  contractors’ 

product  improvement  programs. 

9.107- 4  Reproduction  rights  under  back¬ 

ground  patents. 

9.108  Patent  rights  under  contracts  for 

personal  services. 

9.109  Follcwup  of  patent  rights. 

9.110  Reporting  of  royalties. 

9.110- 1  Approved  form  of  royalty  report. 

9.110- 2  Reporting  of  royalties  in  contracts 

to  be  performed  outside  the 
United  States. 

9.111  Adjustment  of  royalties. 

9.112  Technical  data  in  research  and  de¬ 

velopment  contracts. 

Authority:  §5  9.100  to  9.112  issued  under 
sec.  1,  54  Stat.  712,  as  amended,  sec.  201,  55 
Stat.  839,  62  Stat.  20;  50  U.  S.  C.  App.  1171, 
611,  41  U.  S.  C.  151-161. 

I  9.100  Scope  of  subpart.  This  sub¬ 
part  prescribes  contract  clauses  and  in¬ 
structions  which  define  and  implement 
the  policy  of  the  Department  of  Defense 
with  respect  to: 

(a)  Inventions  relating  to  experimen¬ 
tal,  developmental,  or  research  work 
performed  under  Government  contracts. 


(b)  Patent  infringement  liability  re¬ 
sulting  from  work  performed  under  Gov¬ 
ernment  contracts. 

(c)  Patent  royalties  payable  in  con¬ 
nection  with  the  performance  of  Gov¬ 
ernment  contracts. 

(d)  Security  requirements  covering 
patent  applications  containing  classified 
subject  matter  filed  by  contractors. 

§  9.101  Geographical  application . 
The  policies,  instructions  and  contract 
clauses  in  this  subpart  are  applicable 
only  to  contracts  where  the  work  is  to 
be  performed  or  delivery  is  to  be  made 
within  the  United  States,  its  Territories 
or  possessions,  unless  otherwise  indi¬ 
cated. 

§  9.102  Authorization  and  consent. 
Under  28  U.  S.  C.  1498,  any  suit  for  in¬ 
fringement  of  a  patent  based  on  the 
manufacture  or  use  of  a  patented  inven¬ 
tion  for  the  Government  by  a  Contractor 
or  by  a  subcontractor  (including  lower- 
tier  subcontractors)  can  be  maintained 
only  against  the  Government  in  the 
Court  of  Claims,  and  not  against  the 
Contractor  or  subcontractor,  in  those 
cases  where  the  Government  has  author¬ 
ized  or  consented  to  the  manufacture  or 
use  of  the  patented  invention.  Accord¬ 
ingly,  in  order  that  work  by  a  Contractor 
or  subcontractor  under  a  Government 
contract  may  not  be  enjoined  by  reason 
of  patent  infringement,  authorization 
and  consent  shall  be  given  as  herein  pro¬ 
vided.  The  liability  of  the  Government 
for  damages  in  any  such  suit  against  it 
may,  however,  ultimately  be  borne  by  the 
Contractor  or  subcontractor  in  accord¬ 
ance  with  the  terms  of  any  patent  in¬ 
demnity  clause  also  included  in  the  con¬ 
tract,  and  an  authorization  and  consent 
clause  does  not  detract  from  any  patent 
indemnification  commitment  by  the 
Contractor  or  subcontractor.  There¬ 
fore,  both  a  patent  indemnity  clause  and 
an  authorization  and  consent  clause  may 
be  included  in  the  same  contract. 

§  9.102-1  Authorization  and  consent 
in  contracts  for  supplies.  Except  as 
otherwise  authorized  in  §  9.102-2,  the 
following  clause  shall  be  included  in  all 
contracts  for  supplies  (including  con¬ 
struction  work) : 

Authorization  and  Consent 

The  Government  hereby  gives  its  authori¬ 
zation  and  consent  (without  prejudice  to 
its  rights  of  indemnification,  if  such  rights 
are  provided  for  in  this  contract)  for  all  use 
and  manufacture,  in  the  performance  of  this 
contract  or  any  part  hereof  or  any  amend¬ 
ment  hereto  or  any  subcontract  hereunder 
(including  any  lower-tier  subcontract),  of 
any  patented  invention  (i)  embodied  in  the 
structure  or  composition  of  any  article  the 
delivery  of  which  is  accepted  by  the  Gov¬ 
ernment  under  this  contract,  or  (ii)  utilized 
in  the  machinery,  tools,  or  methods  the  use 
of  which  necessarily  results  from  compli¬ 
ance  by  the  Contractor  or  the  using  sub¬ 
contractor  with  (a)  specifications  or  written 
provisions  now  or  hereafter  forming  a  part 
of  this  contract,  or  (b)  specific  written  in¬ 
structions  given  by  the  Contracting  Officer 
directing  the  manner  of  performance.  The 
Contractor’s  entire  liability  to  the  Govern¬ 
ment  for  patent  infringement  shall  be  de¬ 
termined  solely  by  the  provisions  of  the  in¬ 
demnity  clause,  if  any,  included  in  the  con¬ 
tract  and  the  Government  assumes  liability 
for  all  other  infringement  to  the  extent  of 


the  authorization  and  consent  hereinabove 
granted. 

§  9.102-2  Authorization  and  consent 
in  contracts  for  research  or  development. 
Greater  latitude  in  the  use  of  patented 
inventions  is  to  be  allowed  in  a  contract 
for  experimental,  developmental,  or  re¬ 
search  work  than  in  a  contract  for  sup¬ 
plies.  The  following  clause  shall  be  in¬ 
cluded  in  all  contracts  calling  exclusively 
for  experimental,  developmental,  or  re¬ 
search  work;  and  may  be  included  in 
contracts  calling  for  both  supplies  and 
experimental,  developmental,  or  re¬ 
search  work: 

Authorization  and  Consent 

The  Government  hereby  gives  its  authori¬ 
zation  and  consent  for  all  use  and  manu¬ 
facture  of  any  patented  invention  in  the 
performance  of  this  contract  or  any  part 
hereof  or  any  amendment  hereto  or  any 
subcontract  hereunder  (including  any 
lower-tier  subcontract) . 

§  9.103  Patent  indemnification  of 
Government  by  Contractor.  In  order 
that  the  Government  may  be  reimbursed 
for  liability  for  patent  infringement 
arising  out  of  or  resulting  from  the  per¬ 
formance  of  construction  contracts  or 
contracts  for  supplies  which  normally 
are  or  have  been  sold  or  offered  for  sale 
by  any  supplier  to  the  public  in  the  com¬ 
mercial  open  market,  or  which  are  the 
same  as  such  supplies  with  a  relatively 
minor  modification  thereof,  clauses  pro¬ 
viding  for  indemnification  of  the  Gov¬ 
ernment  are  to  be  included  in  such  con¬ 
tracts  in  accordance  with  the  instruc¬ 
tions  preceding  the  clauses  set  forth  in 
§§  9.103-1,  9.103-2,  and  9.103-3.  A  pat¬ 
ent  indemnity  clause  shall  not  be  used 
in  contracts  under  the  following  circum¬ 
stances  : 

(a)  Where  the  contract  is  for  supplies 
which  clearly  are  not  or  have  not  been 
sold  or  offered  for  sale  to  the  public  in 
the  commercial  open  market.  However, 
even  in  the  foregoing  instance,  a  patent 
indemnity  clause  may  be  included  where 
(1)  in  the  case  of  contracts  to  be  award¬ 
ed  by  formal  advertising  it  is  desired 
to  obtain  an  indemnity  as  to  components 
and  spare  parts  so  sold  or  offered  for 
sale,  in  which  case  the  clause  in  §  9.103-2 
may  be  used;  or  (2)  in  the  case  of  con¬ 
tracts  to  be  awarded  either  by  formal 
advertising  or  negotiation,  a  patent 
owner  contends  that  the  prospective 
procurement  would  infringe  his  patent 
and  the  low  bidder  or  offeror  is  willing 
to  indemnify  the  Government  as  to  such 
patent  without  increase  in  price  on  the 
basis  that  the  patent  is  invalid  or  not 
infringed,  or  for  other  good  reasons;  or 

(b)  Where  both  performance  and  de¬ 
livery  are  to  be  outside  the  United  States, 
its  Territories  or  possessions,  unless  the 
contract  indicates  that  the  supplies  are 
ultimately  to  be  shipped  into  the  United 
States,  its  Territories  or  possessions,  in 
which  case  the  instructions  of  §  9.103-1, 
§  9.103-2  or  §  9.103-3  are  applicable;  or 

(c)  Where  the  contract  is  for  an 
amount  of  $5,000  or  less,  except  that,  as 
a  matter  of  administrative  convenience, 
the  clause  need  not  be  deleted  where  it  is 
a  part  of  a  standard  form  being  used  for 
contracts  of  $5,000  or  less,  since  it  is  self¬ 
deleting  as  to  such  contracts. 
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§  9.103-1  Patent  indemnification  in 
formally  advertised  contracts;  commer¬ 
cial  status  predetermined,  (a)  The 
clause  set  forth  below  is  appropriate  in 
formally  advertised  construction  con¬ 
tracts  and  shall  be  included  in  formally 
advertised  contracts  for  supplies  when  it 
has  been  determined  in  advance  of  is¬ 
suing  the  invitation  for  bids  that  the 
supplies  (or  such  supplies  apart  from 
relatively  minor  modifications  to  be 
made  thereto)  normally  are  or  have  been 
sold  or  offered  for  sale  by  any  supplier 
to  the  public  in  the  commercial  open 
market. 

Patent  Indemnity  (Predetermined) 

If  the  amount  of  this  contract  is  in  excess 
of  $5,000,  the  Contractor  shall  indemnify  the 
Government  and  its  officers,  agents,  and  em¬ 
ployees  against  liability,  including  costs,  for 
infringement  of  any  United  States  letters 
patent  (except  letters  patent  issued  upon  an 
application  which  is  now  or  may  hereafter 
be  kept  secret  or  otherwise  withheld  from 
issue  by  order  of  the  Government)  arising 
out  of  the  manufacture  or  delivery  of  sup¬ 
plies  or  out  of  construction,  alteration,  mod¬ 
ification,  or  repair  of  real  property  (herein¬ 
after  referred  to  as  "construction  work”) 
under  this  contract,  or  out  of  the  use  or  dis¬ 
posal  by  or  for  the  account  of  the  Govern¬ 
ment  of  such  supplies  or  construction  work. 
The  foregoing  indemnity  shall  not  apply  un¬ 
less  the  Contractor  shall  have  been  informed 
as  soon  as  practicable  by  the  Government 
of  the  suit  or  action  alleging  such  infringe¬ 
ment,  and  shall  have  been  given  such  oppor¬ 
tunity  as  is  afforded  by  applicable  laws, 
rules,  or  regulations  to  participate  in  the  de¬ 
fense  thereof;  and  further,  such  indemnity 
shall  not  apply  if:  (i)  the  infringement  re¬ 
sults  from  compliance  with  specific  written 
instructions  of  the  Contracting  Officer  di¬ 
recting  a  change  in  the  supplies  to  be  de¬ 
livered  or  in  the  materials  or  equipment  to 
be  used,  or  directing  a  manner  of  perform¬ 
ance  of  the  contract  not  normally  used  by 
the  Contractor;  or  (ii)  the  infringement  re¬ 
sults  from  the  addition  to,  or  change  in,  the 
supplies  furnished  or  construction  work 
performed,  which  addition  or  change  was 
made  subsequent  to  delivery  or  performance 
by  the  Contractor;  or  (iii)  the  claimed  in¬ 
fringement  is  settled  without  the  consent  of 
the  Contractor,  unless  required  by  final  de¬ 
cree  of  a  court  of  competent  jurisdiction. 

(b)  Certain  supply  contracts  call  only 
in  part  for  items  which  normally  are  or 
have  been  sold  or  offered  for  sale  by  any 
supplier  to  the  public  in  the  commercial 
open  market,  or  such  items  with  rela¬ 
tively  minor  modifications.  For  the 
purpose  of  excluding  from  patent  in¬ 
demnification  such  specific  items  as 
normally  are  not  or  have  not  been  sold 
or  offered  for  sale  by  any  supplier  to 
the  public  in  the  commercial  open  mar¬ 
ket,  the  following  sentence  may  be  added 
to  the  end  of  the  clause  set  forth  in  para¬ 
graph  (a)  of  this  section: 

The  foregoing  shall  not  apply  to  the  fol¬ 
lowing  contract  items: 

(List  the  items  to  be  excluded.) 

§  9.103-2  Patent  indemnification  in 
formally  advertised  contracts;  commer¬ 
cial  status  not  predetermined.  The 
clause  set  forth  below  is  appropriate  in 
(a)  formally  advertised  construction 
contracts  and  (b)  formally  advertised 
contracts  for  supplies  or  component 
parts  thereof  when  it  is  not  determined 
in  advance  of  issuing  the  invitation  for 
bids  that  such  supplies  or  component 
parts  (or  such  supplies  or  component 


parts  apart  from  relatively  minor  modi¬ 
fications  to  be  made  thereto)  normally 
are  or  have  been  sold  or  offered  for  sale 
by  any  supplier  to  the  public  in  the  com¬ 
mercial  open  market: 

Patent  Indemnity  (Not  Predetermined) 

If  the  amount  of  this  contract  is  in  excess 
of  $5,000,  the  Contractor  shall  indemnify 
the  Government  and  its  officers,  agents,  and 
employees  against  liability,  including  costs, 
for  infringement  of  any  United  States  letters 
patent  (except  letters  patent  issued  upon  an 
application  which  is  now  or  may  hereafter 
be  kept  secret  or  otherwise  withheld  from 
issue  by  order  of  the  Government)  arising 
out  of  the  manufacture  or  delivery  of  sup¬ 
plies  or  component  parts  thereof,  or  out  of 
construction,  alteration,  modification,  or  re¬ 
pair  of  real  property  (hereinafter  referred 
to  as  "construction  work”)  under  this  con¬ 
tract,  or  out  of  the  use  or  disposal  by  or  for 
the  account  of  the  Government,  of  such  sup¬ 
plies,  construction  work,  or  component  parts 
thereof,  which  supplies  or  component  parts 
either  normally  are  or  have  been  sold  or  of¬ 
fered  for  sale  to,  and  which  construction 
work  normally  is  of  a  type  performed  for, 
the  public  in  the  commercial  open  market 
by  any  supplier  on  or  before  the  date  set 
for  opening  of  bids,  or  are  such  supplies, 
construction  work,  or  component  parts 
thereof,  with  relatively  minor  modifications 
made  thereto.  The  foregoing  indemnity 
shall  not  apply  unless  the  Contractor  shall 
have  been  informed  as  soon  as  practicable 
by  the  Government  of  the  suit  or  action 
alleging  such  infringement,  and  shall  have 
been  given  such  opportunity  as  is  afforded 
by  applicable  laws,  rules,  or  regulations  to 
participate  in  the  defense  thereof;  and  fur¬ 
ther,  such  indemnity  shall  not  apply  if:  (i) 
the  infringement  results  from  compliance 
with  specific  written  instructions  of  the 
Contracting  Officer  directing  a  change  in  the 
supplies  to  be  delivered  or  in  the  materials 
or  equipment  to  be  used,  or  directing  a  man¬ 
ner  of  performance  of  the  contract  not  nor¬ 
mally  used  by  the  Contractor;  or  (ii)  the 
infringement  results  from  addition  to,  or 
change  in,  such  supplies  or  components  fur¬ 
nished  or  construction  work  performed 
which  addition  or  change  was  made  subse¬ 
quent  to  delivery  or  performance  by  the  Con¬ 
tractor;  or  (iii)  the  claimed  infringement 
is  settled  without  the  consent  of  the  Con¬ 
tractor,  unless  required  by  final  decree  of  a 
court  of  competent  Jurisdiction. 

§  9.103-3  Patent  indemnification  in 
negotiated  contracts.  A  patent  indem¬ 
nity  clause  is  not  required  to  be  included 
in  negotiated  contracts,  but  may  be  in¬ 
cluded  in  negotiated  construction  con¬ 
tracts  and,  except  as  otherwise  author¬ 
ized  in  §  9.103  (a)  (ii),  may  be  included 
in  negotiated  contracts  for  supplies  only 
where  such  supplies  normally  are  or  have 
been  sold  or  offered  for  sale  by  the  Con¬ 
tractor  to  the  public  in  the  commercial 
open  market,  or  are  such  supplies  with 
relatively  minor  modifications  made 
thereto.  Ordinarily,  it  should  be  quite 
feasible  for  the  Contracting  Officer  to 
determine,  in  consultation  with  the  Con¬ 
tractor,  whether  the  supplies  being  pur¬ 
chased  normally  are  on  sale  or  have  been 
sold  or  offered  for  sale  by  the  Contractor 
to  the  public  in  the  commercial  open 
market. 

(a)  Subject  to  the  foregoing,  the 
clause  set  forth  in  §  9.103-1  (a)  is  ap¬ 
proved  for  use  in  negotiated  contracts 
for  construction  work  or  supplies. 

(b)  Certain  supply  contracts  call  only 
in  part  for  items  which  normally  are  or 
have  been  sold  or  offered  for  sale  by  the 
Contractor  to  the  public  in  the  commer¬ 


cial  open  market,  or  such  items  with  rel¬ 
atively  minor  modifications.  For  the 
purpose  of  excluding  from  patent  in¬ 
demnification  such  specific  items  as  nor¬ 
mally  are  not  or  have  not  been  sold  or 
offered  for  sale  by  the  Contractor  to  the 
public  in  the  commercial  open  market, 
the  following  sentence  may  be  added  to 
the  end  of  the  clause  approved  for  use  in 
paragraph  (a)  of  this  section: 

The  foregoing  shaU  not  apply  to  the  fol¬ 
lowing  contract  items : 

(List  the  Items  to  be  excluded) 

§  9.103-4  Waiver  of  indemnity  by  the 
Government.  In  the  event  that  it  is  de¬ 
sired  to  exempt  one  or  more  specified 
patents  from  the  indemnification  provi¬ 
sions  of  the  preceding  clauses,  authority 
shall  first  be  obtained  from  the  Secretary 
of  the  Department  concerned  or  his  au¬ 
thorized  representative,  and  the  follow¬ 
ing  clause  shall  be  included  in  the  con¬ 
tract,  in  addition  to  the  patent  indemnity 
clause: 

Waiver  op  Indemnity 

Any  provision  of  this  contract  to  the  con¬ 
trary  notwithstanding,  the  Government 
hereby  authorizes  and  consents  to  the  use 
and  manufacture,  solely  in  the  performance 
of  this  contract,  of  any  invention  covered  by 
the  patents  identified  and  listed  below,  and 
waives  Indemnification  by  the  Contractor 
with  respect  to  such  patents: 

(Identify  the  patents  by  number  or  by 
other  means  if  more  appropriate) 

§  9.104  Notice  and  assistance.  The 
Government  should  be  notified  by  the 
Contractor  of  all  claims  of  infringement 
in  connection  with  the  performance  of 
a  Government  contract  which  come  to 
the  Contractor’s  attention.  The  Con¬ 
tractor  should  also  assist  the  Govern¬ 
ment,  to  the  extent  of  information  and 
evidence  in  the  possession  of  the  Con¬ 
tractor,  in  connection  with  patent  liti¬ 
gation  arising  out  of  or  resulting  from 
the  performance  of  the  contract.  Ac¬ 
cordingly,  the  clause  set  forth  below 
shall  be  included  in  all  contracts  in  ex¬ 
cess  of  $5,000  for  supplies,  construction 
or  experimental,  developmental,  or  re¬ 
search  work;  and  shall  not  be  included 
in  contracts  of  lesser  amounts,  except 
that,  as  a  matter  of  administrative  con¬ 
venience,  the  clause  need  not  be  deleted 
when  it  is  a  part  of  a  standard  form  be¬ 
ing  used  for  contracts  of  $5,000  or  less, 
since  it  is  self -deleting  as  to  such  con¬ 
tracts: 

Notice  and  Assistance  Regarding  Patent 
Infringement 

The  provisions  of  this  clause  shall  be  ap¬ 
plicable  only  if  the  amount  of  this  contract 
is  in  excess  of  $5,000. 

(a)  The  Contractor  shall  report  to  the 
Contracting  Officer,  promptly  and  in  rea¬ 
sonable  written  detail,  each  notice  or  claim 
of  patent  infringement  based  on  the  per¬ 
formance  of  this  contract  of  which  the  Con¬ 
tractor  has  knowledge. 

(b)  In  the  event  of  litigation  against  the 
Government  on  account  of  any  claim  of 
patent  infringement  arising  out  of  the  per¬ 
formance  of  this  contract  or  out  of  the  use 
of  any  supplies  furnished  or  work  or  services 
performed  hereunder,  the  Contractor  shall 
furnish  to  the  Government,  upon  request,  all 
evidence  and  information  in  possession  of 
the  Contractor  pertaining  to  such  litigation. 
Such  evidence  and  information  shall  be  fur¬ 
nished  at  the  expense  of  the  Government 
except  in  those  cases  in  which  the  Contrac- 
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tor  has  agreed  to  indemnify  the  Government 
against  the  claim  being  asserted. 

5  9.105  Processing  of  infringement 
claims.  The  Departments  shall  process 
claims  for  alleged  unauthorized  use  of 
inventions  in  accordance  with  instruc¬ 
tions  of  each  respective  Department. 

§  9.106  Classified  contracts.  Unau¬ 
thorized  disclosure  of  classified  subject 
matter,  whether  in  patent  applications 
or  resulting  from  the  issuance  of  a 
patent,  may  be  a  violation  of  18  U.  S.  C. 
791  et  seq.  (Espionage  and  Censorship) 
and  related  statutes  and  may  be  con¬ 
trary  to  the  interest  of  national  security. 
Accordingly,  except  as  otherwise  pro¬ 
vided  in  §  9.106-1,  the  following  clause 
shall  be  included  in  every  classified  con¬ 
tract  and  in  every  unclassified  contract 
which  covers  or  is  likely  to  cover  classi¬ 
fied  subject  matter: 

Filing  or  Patent  Applications 

(a)  Before  filing  or  causing  to  be  filed  a 
patent  application  disclosing  any  subject 
matter  of  this  contract,  which  subject  mat¬ 
ter  is  classified  “Secret”  or  higher,  the  Con¬ 
tractor  shall,  citing  the  thirty  (30)  day 
provision  below,  transmit  the  proposed  ap¬ 
plication  to  the  Contracting  Officer  for  de¬ 
termination  whether,  for  reasons  of  national 
security,  such  application  should  be  placed 
under  an  order  of  secrecy  or  sealed  in  ac¬ 
cordance  with  the  provisions  of  35  U.  S. 
Code  181-188  or  the  issuance  of  a  patent 
should  be  otherwise  delayed  under  pertinent 
statutes  or  regulations;  and  the  Contractor 
shall  observe  any  instructions  of  the  Con¬ 
tracting  Officer  with  respect  to  the  manner 
of  delivery  of  the  patent  application  to  the 
U.  S.  Patent  Office  for  filing,  but  the  Con¬ 
tractor  shall  not  be  denied  the  right  to  file 
such  patent  application.  If  the  Contracting 
Officer  shall  not  have  given  any  such  in¬ 
structions  within  thirty  (30)  days  from  the 
date  of  mailing  or  other  transmittal  of  the 
proposed  application,  the  Contractor  may 
file  the  application. 

(b)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  at  the  time  of  or  prior 
to  the  time  when  the  Contractor  files  or 
causes  to  be  filed  a  patent  application  dis¬ 
closing  any  subject  matter  of  this  contract, 
which  subject  matter  is  classified  “Confi¬ 
dential.”  a  copy  of  such  application  for  de¬ 
termination  whether,  for  reasons  of  national 
security,  such  application  should  be  placed 
under  an  order  of  secrecy  or  the  issuance  of 
a  patent  should  be  otherwise  delayed  under 
pertinent  statutes  or  regulations. 

(c)  In  filing  any  patent  application  com¬ 
ing  within  the  scope  of  this  clause,  the 
Contractor  shall  observe  all  applicable  se¬ 
curity  regulations  covering  the  transmission 
of  classified  subject  matter. 

§  9.106-1  Classified  contracts  to  be 
performed  outside  the  United  States. 
The  following  clause  shall  be  included  in 
classified  contracts  where  the  work  is  to 
be  performed  outside  the  United  States, 
its  Territories  or  possessions,  regardless 
of  the  place  of  delivery: 

Filing  op  Patent  Applications 

While  and  so  long  as  any  subject  matter  of 
this  contract  is  classified  for  reasons  of  secu¬ 
rity,  the  Contractor  shall  not  file,  or  cause 
to  be  filed,  in  any  country,  an  application  or 
registration  for  a  patent  containing  any  of 
said  subject  matter  without  first  obtaining 
written  approval  of  the  Contracting  Officer. 

§  9.107  Patent  rights  under  contracts 
involving  research  or  development . 

§  9.107-1  License  rights — (a)  Gen¬ 
eral  rule.  Under  any  contract  or  modi¬ 


fication  thereof  having  experimental, 
developmental,  or  research  work  as  one 
of  its  purposes,  the  Government  should 
receive  a  royalty-free,  nonexclusive  li¬ 
cense  to  practice  or  have  practiced  any 
inventions  conceived  or  first  actually  re¬ 
duced  to  practice  in  the  course  of  per¬ 
forming  such  work  or  in  the  course  of 
performing  any  prior  experimental,  de¬ 
velopmental,  or  research  work  done  upon 
the  understanding  in  writing  that  a  con¬ 
tract  would  be  awarded.  The  contract 
cost  or  price  should  in  no  event  be  in¬ 
creased  merely  by  reason  of  the  inclu¬ 
sion  of  the  Patent  Rights  clause  set  forth 
in  paragraph  (d)  of  this  section. 

(b)  Inventions  first  actually  reduced 
to  practice  under  contracts.  Upon  re¬ 
quest  of  the  Contractor,  the  Contracting 
Officer  shall  carefully  consider  and  may 
exclude  from  the  grant  in  the  Patent 
Rights  clause  any  invention  covered  by 
a  United  States  patent  issued  or  appli¬ 
cation  for  patent  filed  by  or  on  behalf  of 
the  Contractor  prior  to  the  award  of  a 
contract  when  he  finds  one  or  more  of 
the  following  circumstances  to  be  estab¬ 
lished  : 

(1)  The  Contractor  has  expended 
sums  in  developing  the  invention  (as 
represented  by  research  and  develop¬ 
ment  costs  and  expenses  for  preparing 
and  prosecuting  the  patent  application) 
which  are  relatively  large  in  comparison 
to  the  amount  of  the  proposed  contract 
or  such  portion  of  the  proposed  con¬ 
tract  amount  as  can  be  allocated  in  ad¬ 
vance  for  the  development  of  such  an 
invention,  or 

(2)  The  practicability  of  such  an  in¬ 
vention  has  been  established  as  by  engi¬ 
neering  design,  or 

(3)  The  invention  covers  a  basic 
material  and  it  is  not  the  purpose  of  the 
contract  to  develop  such  material,  or 

(4)  The  invention  is  useful  only  for 
military  purposes  and  the  Contractor 
does  not  have  facilities  for  furnishing 
the  item  to  the  Government  in  produc¬ 
tion  quantities. 

Any  inventions  to  be  excluded  from  the 
license  grant  by  reason  of  the  foregoing 
circumstances  shall  be  specifically  iden¬ 
tified  and  listed  in  the  Schedule. 

(c)  Foreign  rights.  The  Contractor 
is  to  have  the  option  of  applying  for  and 
maintaining  patents  in  foreign  countries 
on  inventions  under  which  the  Govern¬ 
ment  is  to  be  licensed  in  accordance  with 
paragraph  (a)  of  this  section,  but  if  the 
Contractor  does  not  exercise  its  option, 
the  Government,  pursuant  to  Executive 
Order  No.  9865  of  June  14,  1947,  is  to 
obtain  from  the  Contractor  the  right  to 
do  so.  A  foreign  application  should  be 
filed  within  twelve  months  of  the  filing 
date  of  the  corresponding  United  States 
application  and  before  publication  of  the 
invention  in  any  country.  However,  to 
the  extent  that  such  publication  acts  as 
a  bar  to  a  foreign  patent  to  someone 
whose  interests  are  adverse  to  the  Gov¬ 
ernment,  the  interests  of  the  Govern¬ 
ment  may  be  served  by  such  publication. 

(d)  Contract  clause.  The  following 
clause  shall  be  included  in  all  contracts 
or  modifications  thereof  under  the  con¬ 
ditions  outlined  in  paragraph  (a)  of  this 
section,  but  shall  not  otherwise  be  in¬ 
cluded  in  a  contract: 


Patent  Rights 

(a)  As  used  in  this  clause,  the  following 
terms  shall  have  the  meanings  set  forth 
below: 

(1)  The  term  “Subject  Invention”  means 
any  Invention,  improvement  or  discovery 
(whether  or  not  patentable)  conceived  or 
first  actually  reduced  to  practice  either  (A) 
in  the  performance  of  the  experimental,  de¬ 
velopmental,  or  research  work  called  for  or 
required  under  this  contract,  or  (B)  in  the 
performance  of  any  experimental,  develop¬ 
mental,  or  research  work  relating  to  the  sub¬ 
ject  matter  of  this  contract  which  was  done 
upon  an  understanding  in  writing  that  a 
contract  would  be  awarded:  Provided,  That 
the  term  “Subject  Invention”  shall  not  in¬ 
clude  any  invention  which  is  specifically 
identified  and  listed  in  the  Schedule  for  the 
purpose  of  excluding  it  from  the  license 
granted  by  this  clause.  , 

(ii)  The  term  “Technical  Personnel” 
means  any  person  employed  by  or  working 
under  contract  with  the  Contractor  (other 
than  a  subcontractor  whose  responsibilities 
with  respect  to  rights  accruing  to  the  Gov¬ 
ernment  in  inventions  arising  under  sub¬ 
contracts  are  set  forth  in  paragraphs  (g), 
(h),  and  (i)  of  this  clause)  who,  by  reason 
of  the  nature  of  his  duties  in  connection 
with  the  performance  of  this  contract,  would 
reasonably  be  expected  to  make  inventions. 

(iii)  The  terms  “subcontract”  and  “sub¬ 
contractor”  mean  any  subcontract  or  sub¬ 
contractor  of  the  Contractor,  and  any  lower- 
tier  subcontract  or  subcontractor  under  this 
contract. 

(b)  The  Contractor  agrees  to  and  does 
hereby  grant  to  the  Government  an  irrevo¬ 
cable,  nonexclusive,  nontransferable,  and 
royalty-free  license  to  practice,  and  cause  to 
be  practiced  by  or  for  the  United  States 
Government  throughout  the  world,  each 
Subject  Invention  in  the  manufacture,  use 
and  disposition  according  to  law,  of  any 
article  or  material,  and  in  the  use  of  any 
method:  Provided,  however,  That  with  re¬ 
spect  to  (i)  any  Subject  Invention  made  by 
other  than  Technical  Personnel,  (ii)  any 
Subject  Invention  conceived  prior  to,  but 
first  actually  reduced  to  practice  in  the 
course  of,  any  of  the  experimental,  develop¬ 
mental,  or  research  v/ork  specified  in  para¬ 
graph  (a)  (i)  above,  and  (iii)  the  practice 
of  any  Subject  Invention  in  foreign  coun¬ 
tries,  the  obligation  of  the  Contractor  to 
grant  the  aforesaid  license  and  the  other 
rights  hereinafter  provided  in  this  clause 
shall  be  limited  to  the  extent  of  the  Con¬ 
tractor’s  right  to  grant  the  same  without 
incurring  any  obligation  to  pay  royalties  or 
other  compensation  to  others  solely  on  ac¬ 
count  of  said  grant.  No  license  granted 
herein  shall  convey  any  right  to  the  Govern¬ 
ment  to  manufacture,  have  manufactured, 
or  use  any  Subject  Invention  for  the  purpose 
of  providing  services  or  supplies  to  the  gen¬ 
eral  public  in  competition  with  the  Con¬ 
tractor  or  the  Contractor’s  commercial 
licensees  in  the  licensed  fields.  Nothing 
contained  in  this  paragraph  shall  be  deemed 
to  grant  any  license  under  any  invention 
other  than  a  Subject  Invention. 

(c)  The  Contractor  shall: 

(i)  Make  a  written  disclosure  to  the  Con¬ 
tracting  Officer  promptly  after  conception  or 
first  actual  reduction  to  practice  of  each 
Subject  Invention  which  reasonably  appears 
to  be  patentable; 

(ii)  Certify  to  the  Contracting  Officer  not 
less  often  than  every  twelve  months,  com¬ 
mencing  with  the  date  of  this  contract, 
whether  or  not  any  Subject  Inventions  were 
conceived  or  first  actually  reduced  to  prac¬ 
tice  dining  the  preceding  twelve  months; 
and 

(iii)  Prior  to  final  settlement  of  this  con¬ 
tract,  make  a  summary  report  of  all  those 
Subject  Inventions  previously  disclosed  and 
of  those  Subject  Inventions  conceived  or 
first  actually  reduced  to  practice  after  the 
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last  certification  but  prior  to  the  summary 
report. 

(d)  The  Contractor  shall  also,  in  connec¬ 
tion  with  each  Subject  Invention  referred  to 
in  paragraph  (c)  (i)  above; 

(i)  Specify,  at  the  time  of  making  written 
disclosure,  whether  or  not  a  United  States 
patent  application  claiming  such  Invention 
has  been  or  will  be  filed  by  or  on  behalf  of 
the  Contractor.  If  the  Contractor  specifies 
that  a  United  States  patent  application  will 
be  filed  claiming  such  Invention,  the  Con¬ 
tractor  shall  file  or  cause  to  be  filed  such 
application  in  due  form  and  time.  If  the 
Contractor  decides  not  to  file  or  cause  to  be 
filed  said  application  after  having  specified 
that  it  would  file,  the  Contractor  shall  so 
notify  the  Contracting  Officer  at  the  earliest 
practicable  date  and  in  any  event  not  later 
than  eight  months  after  first  publication, 
public  use  or  sale; 

(ii)  In  the  event  the  Contractor  specifies 
that  it  has  not  filed  and  will  not  file  (or 
having  specified  that  it  will  file,  thereafter 
notifies  the  Contracting  Officer  to  the  con¬ 
trary),  (A)  inform  the  Contracting  Officer 
in  writing  at  the  earliest  practicable  date 
of  any  publication  of  such  Invention  made 
by  or  known  to  the  Contractor  or,  where 
applicable,  of  any  contemplated  publication 
by  the  Contractor,  stating  the  date  and 
Identity  of  such  publication  or  contemplated 
publication,  and  (B)  convey  to  the  Govern¬ 
ment  the  Contractor’s  entire  right,  title  and 
interest  in  such  Invention  by  delivering  to 
the  Contracting  Officer  upon  written  request 
such  duly  executed  instruments  (prepared 
by  the  Government)  of  assignment,  applica¬ 
tion  and  other  papers  as  are  deemed  neces¬ 
sary  to  vest  in  the  Government  the  Con¬ 
tractor’s  right,  title  and  interest  aforesaid, 
and  the  right  to  apply  for  and  prosecute 
patent  applications  covering  such  Invention 
throughout  the  world,  subject,  however,  to 
the  right  reserved  to  the  Contractor  in  para¬ 
graph  (e)  to  file  foreign  applications,  and 
subject  further  to  the  reservation  of  a  non¬ 
exclusive  and  royalty-free  license  to  the  Con¬ 
tractor  (and  to  its  existing  and  future 
associated  and  affiliated  companies,  if  any, 
within  the  corporate  structure  of  which  the 
Contractor  is  a  part)  which  license  shall  be 
assignable  to  the  successor  of  that  part  of 
the  Contractor’s  business  to  which  the  Sub¬ 
ject  Invention  pertains; 

(iii)  Furnish  promptly  to  the  Contracting 
Officer  on  request  an  irrevocable  power  of  at¬ 
torney  to  inspect  and  make  copies  of  each 
United  States  patent  application  filed  by  or 
on  behalf  of  the  Contractor  covering  any 
Subject  Invention; 

(iv)  In  the  event  the  Contractor,  or  those 
deriving  rights  from  the  Contractor,  elects 
not  to  continue  prosecution  of  any  such 
United  States  patent  application  filed  by  or 
on  behalf  of  the  Contractor,  so  notify  the 
Contracting  Officer  not  less  than  sixty  days 
before  the  expiration  of  the  response  period 
and,  upon  written  request,  deliver  to  the 
Contracting  Officer  such  duly  executed  in¬ 
struments  (prepared  by  the  Government) 
as  are  deemed  necessary  to  vest  in  the  Gov¬ 
ernment  the  Contractor’s  entire  right,  title 
and  interest  in  the  Subject  Invention  and 
the  application,  subject  to  the  reservations  as 
specified  in  (ii)  above;  and 

(v)  Deliver  to  the  Contracting  Officer  duly 
executed  instruments  fully  confirmatory  of 
any  license  rights  herein  agreed  to  be  granted 
to  the  Government. 

(e)  The  Contractor,  or  those  deriving 
rights  from  the  Contractor,  has  the  option  of 
filing  patent  applications  in  foreign  countries 
on  Subject  Inventions.  If  this  option  is  not 
exercised  in  the  time  and  manner  set  forth 
below,  the  Government  shall  have  the  right 
to  file  applications  in  each  foreign  country 
in  which  the  Contractor  has  not  exercised  its 
option. 

(i)  In  the  event  that  the  Contractor  speci¬ 
fies  under  the  provisions  of  paragraph  (d) 


that  it  has  not  filed  and  will  not  file  a  United 
States  patent  application  (or  having  speci¬ 
fied  that  it  will  file,  thereafter  notifies  the 
Contracting  Officer  to  the  contrary)  the  Con¬ 
tractor  shall  have  six  months  from  the  date 
of  making  the  written  disclosure  required  by 
paragraph  (c)  (i)  to  file  foreign  patent  ap¬ 
plications. 

(ii)  In  the  event  that  a  United  States 
patent  application  is  filed  by  or  on  behalf 
of  the  Contractor  under  the  provisions  of 
paragraph  (d),  the  Contractor  shall  have  six 
months  from  the  date  of  the  United  States 
application,  or  six  months  from  the  date 
permission  is  granted  to  file  foreign  appli¬ 
cations  where  such  filing  had  been  pro¬ 
hibited  for  security  reasons,  within  which 
to  file  foreign  patent  applications.  With 
respect  to  each  Subject  Invention  on  which 
it  has  specified  that  a  United  States  patent 
application  has  been  or  will  be  filed  by  or  on 
behalf  of  the  Contractor,  the  Contractor 
shall  (A)  inform  the  Contracting  Officer  in 
writing  of  each  foreign  patent  application 
for  such  Invention  filed  by  or  on  behalf  of 
the  Contractor  within  six  months  after  the 
filing  by  the  Contractor  of  the  corresponding 
United  States  application,  and,  if  practicable, 
prior  to  the  publication  of  the  Subject  In¬ 
vention  in  any  country,  (B)  inform  the 
Contracting  Officer  in  writing  at  the  earliest 
practicable  date  of  any  publication  of  the 
Subject  Invention  made  by  or  known  to  the 
Contractor  or,  where  applicable,  of  any  con¬ 
templated  publication  by  the  Contractor, 
stating  the  date  and  identity  of  such  publi¬ 
cation  or  contemplated  publication,  (C) 
upon  written  request  of  the  Contracting 
Officer,  convey  to  the  Government  the  Con¬ 
tractor’s  entire  right,  title,  and  interest  in 
such  Invention  in  those  countries  in  which 
the  Contractor  has  not,  within  six  months 
after  the  filing  of  the  corresponding  United 
States  application,  filed  foreign  patent  appli¬ 
cations,  and  deliver  to  the  Contracting 
Officer,  upon  written  request,  such  duly 
executed  instruments  (prepared  by  the 
Government)  of  assignment,  application, 
and  other  papers  as  are  deemed  necessary  to 
vest  in  the  Government  the  Contractor’s 
right,  title,  and  interest  as  aforesaid  and  the 
right  to  apply  for  and  maintain  patents 
covering  such  invention,  subject,  however, 
to  the  reservation  of  a  nonexclusive  and 
royalty-free  license  to  the  Contractor  (and 
to  its  existing  and  future  associated  and 
affiliated  companies,  if  any,  within  the 
corporate  structure  of  which  the  Contractor 
is  a  part)  which  license  shall  be  assignable 
to  the  successor  of  that  part  of  the  Con¬ 
tractor’s  business  to  which  the  Subject 
Invention  pertains,  and  (D)  in  the  event 
that  the  Contractor,  or  those  deriving  rights 
from  the  Contractor,  elects  not  to  continue 
the  prosecution  of  any  foreign  application 
which  has  been  filed  by  or  on  behalf  of  the 
Contractor,  or  elects  not  to  maintain  any 
patent  granted  on  such  application,  so  notify 
the  Contracting  Officer  not  less  than  ninety 
days  before  the  expiration  of  the  response 
period  or  patent  lapse  date  and,  upon  written 
request,  deliver  to  the  Contracting  Officer 
such  duly  executed  instruments  (prepared 
by  the  Government)  as  will  convey  to  the 
Government  the  Contractor’s  entire  right, 
title,  and  interest  in  the  application  or 
patent,  subject  to  a  reservation  as  specified 
in  (C)  above. 

(f)  If  the  Contractor  fails  to  deliver  to 
the  Contracting  Officer  the  certificates  re¬ 
quired  by  paragraph  (c)  (ii)  of  this  clause 
or  fails  to  furnish  the  written  disclosures 
for  all  Subject  Inventions  required  by  para¬ 
graph  (c)  (i)  of  this  clause  shown  to  be 
due  in  accordance  with  any  certificate  de¬ 
livered  under  paragraph  (c)  (ii),  there  shall 
be  withheld  from  payment  until  the  Con¬ 
tractor  shall  have  corrected  such  failures 
either  (i)  ten  percent  (10%)  of  the  amount 
of  this  contract,  as  from  time  to  time 
amended,  or  (ii)  $5,000,  whichever  is  less. 


After  payment  of  eighty  percent  (80%)  of 
the  amount  of  this  contract,  as  from  time 
to  time  amended,  payment  shall  be  withheld 
until  a  reserve  of  either  (i)  ten  percent 
(10%)  of  such  amount,  or  (ii)  $5,000,  which¬ 
ever  amount  is  less,  shall  have  been  set  aside, 
such  reserve  or  balance  thereof  to  be  re¬ 
tained  until  the  Contractor  shall  have  fur¬ 
nished  to  the  Contracting  Officer  (A)  the 
summary  report  required  by  paragraph  (c) 

(iii)  of  this  clause,  (B)  written  disclosures 
for  all  Subject  Inventions  required  by  para¬ 
graph  (c)  (i)  of  this  clause  which  are  shown 
to  be  due  in  accordance  with  certificates 
delivered  under  paragraph  (c)  (ii)  or  in  ac¬ 
cordance  with  such  summary  report,  and 
(C)  the  information  as  to  any  subcontractor 
required  by  paragraph  (h)  of  this  clause. 
The  maximum  amount  which  may  be  with¬ 
held  under  this  paragraph  shall  not  exceed 
ten  percent  (10%)  of  the  amount  of  this 
contract  or  $5,000,  whichever  is  less,  and  no 
amount  shall  be  withheld  under  this  para¬ 
graph  when  the  minimum  amount  specified 
by  this  paragraph  is  being  withheld  under 
other  provisions  of  this  contract.  The  with¬ 
holding  of  any  amount  or  subsequent  pay¬ 
ment  thereof  to  the  Contractor  shall  not  be 
construed  as  a  waiver  of  any  rights  accruing 
to  the  Government  under  this  contract. 
This  paragraph  shall  not  be  construed  as 
requiring  the  Contractor  to  withhold  any 
amounts  from  a  subcontractor  to  enforce 
compliance  with  the  patent  provisions  of  a 
subcontract. 

(g)  The  Contractor  shall  exert  all  reason¬ 
able  effort  to  negotiate  for  the  inclusion  of 
this  Patent  Rights  clause  in  any  subcontract 
hereunder  of  $3,000  or  more  having  experi¬ 
mental,  developmental,  or  research  work  as 
one  of  its  purposes.  In  the  event  of  re¬ 
fusal  by  a  subcontractor  to  accept  the  Patent 
Rights  clause,  the  Contractor  shall  not  pro¬ 
ceed  with  the  subcontract  without  written 
authorization  of  the  Contracting  Officer,  and 
upon  obtaining  such  authorization,  shall  co¬ 
operate  with  the  Government  in  the  negoti¬ 
ation  with  such  subcontractor  of  an  accept¬ 
able  patent  rights  clause;  provided,  however, 
that  the  Contractor  shall  in  any  event  re¬ 
quire  the  subcontractor  to  grant  to  the  Gov¬ 
ernment  patent  rights  under  Subject  Inven¬ 
tions  of  no  less  scope  and  on  no  less  favor¬ 
able  terms  than  those  which  the  Contractor 
has  under  such  subcontracts,  except  that  in 
no  event  shall  the  subcontractor  be  re¬ 
quired  to  grant  to  the  Government  patent 
rights  in  excess  of  those  herein  agreed  to  be 
granted  to  the  Government  by  the  Con¬ 
tractor. 

(h)  The  Contractor  shall,  at  the  earliest 
practicable  date,  notify  the  Contracting  Of¬ 
ficer  in  writing  of  any  subcontract  contain¬ 
ing  a  patent  rights  clause,  furnish  the  Con¬ 
tracting  Officer  a  copy  of  such  clause,  and 
notify  the  Contracting  Officer  when  such 
subcontract  is  completed.  It  is  understood 
that  with  respect  to  such  subcontract  clause, 
the  Government  is  a  third  party  beneficiary; 
and  the  Contractor  hereby  assigns  to  the 
Government  all  rights  that  the  Contractor 
would  have  to  enforce  the  subcontractor’s 
obligations  for  the  benefit  of  the  Govern¬ 
ment  with  respect  to  Subject  Inventions. 
The  Contractor  shall  not  be  obligated  to  en¬ 
force  the  agreements  of  any  subcontractor 
hereunder  relating  to  Subject  Inventions. 

(i)  When  the  Contractor  shows  that  it  has 
been  delayed  in  the  performance  of  this  con¬ 
tract  "by  reason  of  its  inability  to  obtain  in 
accordance  with  paragraph  (g)  a  suitable 
patent  rights  clause  from  a  qualified  sub-  ' 
contractor  for  any  item  or  service  required 
under  this  contract  for  which  the  Contractor 
itself  does  not  have  available  facilities  or 
qualified  personnel,  the  Contractor’s  delivery 
dates  shall  be  extended  for  a  period  of  time 
equal  to  the  duration  of  such  delay;  and, 
upon  request  of  the  Contractor,  the  Con¬ 
tracting  Officer  shall  determine  to  what  ex¬ 
tent,  if  any,  an  additional  extension  of  the 
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delivery  dates  and  an  Increase  In  contract 
prices  based  upon  additional  costs  incurred 
by  such  delay  are  proper  under  the  circum¬ 
stances;  and  the  contract  shall  be  modified 
accordingly.  If  the  Contractor,  after  exert¬ 
ing  all  reasonable  effort,  is  unable  to  obtain 
a  qualified  subcontractor  as  set  forth  above, 
the  Contractor  may  submit  to  the  Contract¬ 
ing  Officer  a  written  request  for  waiver  or 
modification  of  the  requirement  that  a  suit¬ 
able  patent  rights  clause  be  included  in  the 
subcontract.  Such  request  shall  specifically 
state  that  the  Contractor  has  used  all  rea¬ 
sonable  effort  to  obtain  such  qualified  sub¬ 
contractor,  and  shall  cite  the  waiver  or  ter¬ 
mination  provision  hereinafter  set  forth. 
If,  within  thirty-five  (35)  days  after  the  date 
of  receipt  of  such  request  for  a  waiver  or 
modification  of  said  requirement,  the  Con¬ 
tracting  Officer  shall  fail  to  deny  in  writing 
such  request,  the  requirement  shall  be 
deemed  to  have  been  waived  by  the  Govern¬ 
ment.  If  within  such  period  the  Contractor 
shall  receive  a  written  denial  of  such  request 
by  the  Contracting  Officer,  this  contract  shall 
thereupon  automatically  terminate  and  the 
rights  and  obligations  of  the  parties  shall  be 
governed  by  the  provisions  of  the  clause  of 
this  contract  entitled  “Termination  for  the 
Convenience  of  the  Government.” 

§  9.107-2  Contracts  r  elating  to 
atomic  energy.  The  provision  set  forth 
below  shall  be  inserted  as  part  of  the 
Patent  Rights  clause  prescribed  by 
§  9.107-1  in  all  research  or  development 
contracts  relating  to  atomic  energy. 
No  deviation  shall  be  made  except  with 
the  concurrence  of  the  Atomic  Energy 
Commission.  In  appropriate  instances, 
as  where  the  field  of  research  is  not  pri¬ 
marily  concerned  with  atomic  energy,  a 
provision  may  be  incorporated  author¬ 
izing  the  Contractor  to  retain  license 
rights.  Any  request  for  deviation  from 
the  provision  set  forth  below  shall  be 
forwarded  in  accordance  with  Depart¬ 
mental  procedures  to  the  Atomic  Energy 
Commission  for  determination  as  to 
whether  the  deviation  may  be  granted. 

(j)  With  respect  to  any  Subject  Invention 
made  by  employees  of  the  Contractor  (ex¬ 
cept  clerical  and  manual  labor  personnel 
who  do  not  have  access  to  technical  data), 
and  relating  to  the  production  or  utilization 
of  special  nuclear  material  or  atomic  energy 
within  the  purview  of  the  Atomic  Energy 
Acts  of  1946  (42  U.  S.  Code  1801-1819)  and  of 
1954  (  42  U.  S.  Code  2011-2296),  the  Contrac¬ 
tor  agrees  (i)  to  furnish  to  the  United  States 
Atomic  Energy  Commission  (hereinafter  in 
this  paragraph  referred  to  as  “the  Commis¬ 
sion”)  through  the  Contracting  Officer  com¬ 
plete  information  regarding  such  Subject 
Invention,  the  Commission  to  have  the  sole 
and  conclusive  power  to  determine  whether 
and  where  a  patent  application  shall  be  filed, 
and  to  determine  the  disposition  of  the  title 
to  and  rights  under  any  such  application  or 
any  patent  that  may  issue  thereon;  (ii)  to 
obtain  the  execution  of  and  deliver  to  the 
Commission  all  documents  relating  to  each 
such  Subject  Invention  and  to  do  all  things 
necessary  or  proper  to  carry  out  any  deter¬ 
mination  of  the  Commission,  made  under 
subparagraph  (i)  above;  (iii)  unless  other¬ 
wise  authorized  in  writing  by  the  Commis¬ 
sion,  to  obtain  patent  agreements  from  all 
such  employees  to  effectuate  the  purposes  of 
this  paragraph;  and  (iv)  unless  otherwise 
authorized  in  writing  by  the  Commission,  to 
Insert  this  paragraph  in  all  subcontracts. 
No  claim  for  pecuniary  award  or  compensa¬ 
tion  under  the  provisions  of  the  Atomic 
Energy  Acts  of  1946  and  1954  shall  be 
asserted  by  the  Contractor  or  its  employees 
with  respect  to  any  Subject  Invention 
covered  by  this  paragraph. 


§  9.107-3  Patent  rights  under  Con¬ 
tractors’  product  improvement  programs. 
Where  a  Department,  under  its  estab¬ 
lished  procedures,  provides  substantial 
financial  support  through  supply  con¬ 
tracts  to  specific  product  improvement 
programs  of  selected  Contractors  which 
are  approved  and  supervised  by  the  De¬ 
partment,  the  Department  may,  by 
appropriate  contractual  arrangements 
approved  by  the  head  of  the  procuring 
activity  or  his  authorized  representative, 
obtain  for  the  Government  patent  license 
rights  to  inventions,  improvements,  or 
discoveries  conceived  or  first  actually 
reduced  to  practice  during  or  as  a  result 
of  the  support  of  such  programs.  Such 
financial  support  is  to  be  distinguished 
from  the  amounts  which  may  be  in¬ 
cluded  in  the  price  of  supplies  as  repre¬ 
senting  an  allocable  portion  of  the  Con¬ 
tractor’s  cost  of  conducting,  in  the 
regular  course  of  its  business,  its  own  re¬ 
search  and  development  program. 

§  9.107-4  Reproduction  rights  under 
background  patents.  Except  as  pro¬ 
vided  in  §  9.107-1,  the  Contracting  Offi¬ 
cer  is  not  authorized  as  an  incident  to 
contract  negotiations  for  procurement 
of  supplies  or  services  (other  than  con¬ 
tracts  where  the  primary  item  of  pro¬ 
curement  is  a  license  under  or  an  assign¬ 
ment  of  a  patent)  to  negotiate  for  rights 
in  favor  of  the  Government  under  a 
patent  owned  or  controlled  by  the  Con¬ 
tractor.  It  is  the  policy  of  the  Depart¬ 
ments,  except  as  otherwise  provided  in 
§  9.107-1,  to  pay  a  reasonable  compensa¬ 
tion  for  the  use  of  an  invention  covered 
by  a  valid  patent  enforceable  against  the 
Government,  but  the  questions  of  in¬ 
fringement,  validity,  and  enforceability 
of  the  patent  shall  be  determined  by 
personnel  having  cognizance  of  patent 
matters  for  the  Department  concerned. 

§  9.108  Patent  rights  under  contracts 
for  personal  services.  The  following 
clause  shall,  except  as  otherwise  pro¬ 
vided  in  §  7.503-9  of  this  subchapter,  be 
inserted  in  all  personal  services  con¬ 
tracts  for  services  to  be  performed  by  an 
individual  as  set  forth  in  §  7.502  of  this 
subchapter,  whether  to  be  performed 
within  or  outside  the  United  States,  its 
Territories  or  possessions. 

Patents 

(a)  For  the  purpose  of  determining  the 
rights  of  the  Government  and  the  Contrac¬ 
tor  in  and  to  inventions,  the  Contractor 
agrees  to  be  bound  by  all  of  the  provisions 
of  Executive  Order  10096,  dated  23  January 
1950,  and  any  orders,  rules,  regulations,  or 
the  like  issued  thereunder. 

(b)  The  Contractor  shall:  (i)  make  writ¬ 
ten  disclosure  promptly  to  the  Contracting 
Officer  of  all  inventions  of  the  Contractor 
which  are  conceived  or  first  reduced  to  prac¬ 
tice  during  the  term  of  this  contract,  and 
sign  and  execute  all  papers  necessary  for 
conveying  to  the  Government  the  rights  to 
which  the  Government  is  entitled  in  accord¬ 
ance  with  the  determination  made  under 
the  provisions  of  Executive  Order  10096,  or 
(ii)  certify  to  the  Contracting  Officer  that, 
to  the  best  of  the  Contractor’s  knowledge 
and  belief,  no  inventions  have  been  con¬ 
ceived  or  first  reduced  to  practice  during  the 
term  of  this  contract. 

§  9.109  Followup  of  patent  rights. 
Appropriate  systems  of  followup  in  con¬ 
nection  with  contracts  for  experimental. 


developmental,  or  research  work  shall  be 
maintained  by  the  Departments  in  order 
that  inventions  in  which  the  Govern¬ 
ment  may  have  an  interest  may  be  prop¬ 
erly  identified,  and  formal  agreements 
evidencing  the  Government’s  rights 
therein  shall  be  obtained. 

§  9.110  Reporting  of  royalties.  The 
Government  has  acquired  license  and 
other  rights  under  a  large  number  of 
inventions  as  the  result  of  Government- 
sponsored  research  and  development 
and  in  other  ways.  In  order  that  the 
Government  may  determine  whether  the 
charging  of  royalties  to  the  Government 
is  inconsistent  with  the  rights  which  the 
Government  has  acquired  or  is  otherwise 
improper  and  in  order  that  negotiation 
for  the  voluntary  reduction  of  excessive 
royalties  may  be  undertaken,  the  Depart¬ 
ments  should  be  informed  of  royalties 
charged  or  to  be  charged  in  connection 
with  the  performance  of  Government 
contracts.  Except  as  otherwise  pro¬ 
vided  in  §  9.110-2,  the  contract  clause 
set  forth  below  shall  be  included  in  all 
contracts  in  excess  of  $10,000;  and  shall 
not  be  included  in  contracts  of  lesser 
amounts,  except  that,  as  a  matter  of  ad¬ 
ministrative  convenience,  the  clause 
need  not  be  deleted  when  it  is  a  part  of 
a  standard  form  being  used  for  con¬ 
tracts  of  $10,000  or  less,  since  it  is  self¬ 
deleting  as  to  such  contracts.  The  con¬ 
tract  clause  set  forth  below  need  not  be 
included  in  contracts  for  experimental, 
developmental,  or  research  work,  re¬ 
gardless  of  the  amount  of  the  contract, 
where  under  such  contracts  only  a  re¬ 
port  or  reports  are  to  be  delivered  to  or 
for  the  Government. 

Reporting  of  Royalties 

The  provisions  of  this  clause  shall  be  appli¬ 
cable  only  if  the  amount  of  the  contract  is 
in  excess  of  $10,000. 

(a)  The  Contractor  shall  report  in  writing 
(in  quadruplicate)  to  the  Contracting  Of¬ 
ficer  as  soon  as  practicable  after  execution 
of  this  contract  whether  or  not  any  royalties 
in  excess  of  $250  have  been  paid  or  are  to  be 
paid  by  the  Contractor  directly  to  any  per¬ 
son  or  firm  in  connection  with  the  perform¬ 
ance  of  this  contract.  If  royalties  in  excess 
of  $250  have  been  paid  or  are  to  be  paid  to 
any  person  or  firm,  the  report  shall  include 
the  following  items  of  information  with  re¬ 
spect  to  such  royalties  (including  the  initial 
$250) : 

( 1 )  The  name  and  address  of  each  licensor 
to  whom  royalties  in  excess  of  $250  have  been 
paid  or  are  to  be  paid. 

(2)  The  patent  numbers,  patent  applica¬ 
tion  serial  numbers  (with  filing  dates),  or 
other  identification  of  the  basis  for  such 
royalties, 

(3)  The  manner  of  computing  the  royal¬ 
ties  consisting  of  (i)  a  brief  identification 
of  each  royalty-bearing  unit  or  process,  (ii) 
the  total  amount  of  royalties,  and  (iii)  the 
percentage  rate  or  dollars  and  cents  amount 
of  royalties  on  each  such  unit  or  process: 
Provided,  That  if  the  royalties  cannot  be 
computed  in  terms  of  units  or  dollars  and 
cents  value,  then  other  data  showing  the 
manner  in  which  the  Contractor  computes 
the  royalties. 

(b)  In  lieu  of  furnishing  a  report  under 

paragraph  (a),  the  Contractor  may  furnish 
a  single,  consolidated  report  for  each  ac¬ 
counting  period  of  the  Contractor  during 
which  the  Contractor  has  contracts  with 
the  Government,  provided  the  Contractor 
has  requested  and  obtained  the  prior  writ¬ 
ten  approval  of  the _ *.  Such 
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consolidated  report  shall  be  furnished,  when 
the  furnishing  thereof  has  been  approved, 
in  the  number  of  copies  as  approved,  as 
soon  as  practicable  after  the  close  of  the  ac¬ 
counting  period  covered  by  the  report.  Such 
consolidated  report  shall  be  made  in  ac¬ 
cordance  with  Contractor’s  established  ac¬ 
counting  practice  and  shall  include,  for  the 
accounting  period,  the  total  amount  of  roy¬ 
alties  accruing  to  each  licensor  at  a  rate  in 
excess  of  $1,000  per  annum  on  the  Con¬ 
tractor’s  over-all  business,  together  with  (i) 
the  name  and  address  of  each  such  licensor, 

(ii)  the  patent  numbers,  patent  application 
serial  numbers  (with  filing  dates),  or  other 
identification  of  the  basis  for  such  royalties, 

(iii)  a  brief  description  of  the  subject  mat¬ 
ter  of  the  license  under  which  royalties  are 
charged,  (iv)  the  percentage  rate  or  unit 
amount,  or  if  the  royalties  do  not  accrue  by 
rate  or  unit  amount,  such  other  data  show¬ 
ing  the  manner  by  which  the  royalties  accrue 
to  licensor,  and  (v)  an  estimate  or  approxi¬ 
mation  (without  detailed  accounting)  of  the 
portion  of  such  royalties  that  may  be  at¬ 
tributable  to  Government  contracts.  The 
Contractor  shall,  if  requested  by  the  Gov¬ 
ernment,  furnish  at  Government  expense  a 
more  detailed  allocation  of  such  royalty  pay¬ 
ments  attributable  to  Government  contracts. 

(c)  In  the  event  that  the  Contractor 
requests  written  approval  to  furnish  con¬ 
solidated  reports  under  paragraph  (b)  above, 

the  _ *  shall  promptly  consider 

the  request  and  furnish  to  the  Contractor  a 
letter  stating  whether  or  not  the  request  is 
approved  and,  notwithstanding  any  such 
approval,  the  Contracting  Officer  shall  have 
the  right  to  question  any  such  subsequently 
furnished  report  as  to  accuracy  or  complete¬ 
ness  of  data  and  to  ask  for  additional  infor¬ 
mation.  The  Contractor  shall  furnish  a 
copy  of  such  letter  of  approval  to  the  Con¬ 
tracting  Officer  administering  this  contract. 

(d)  After  payment  of  eighty  percent 
(80%)  of  the  amount  of  this  contract,  as 
from  time  to  time  amended,  further  pay¬ 
ment  shall  be  withheld  until  a  reserve  of 
either  (i)  ten  percent  (10%)  of  such  amount 
or  (ii)  $5,000,  whichever  is  less,  shall  have 
been  set  aside,  such  reserve  or  the  balance 
thereof  to  be  retained  until  the  Contractor 
shall  have  furnished  to  the  Contracting 
Officer  the  report  called  for  by  paragraph  (a) 
hereof  or  the  copy  of  the  letter  approving 
the  Contractor’s  request  to  furnish  the  re¬ 
port  under  paragraph  (b) :  Provided,  That  no 
amount  shall  continue  to  be  withheld  from 
payment  for  the  causes  specified  in  this 
paragraph  (d)  if  the  Contracting  Officer  shall 
find  that  the  Contractor  has  not  been  fur¬ 
nished  a  letter  as  required  by  paragraph  (c) 
within  a  reasonable  time  after  making 
written  request  to  submit  a  single,  con¬ 
solidated  report  under  the  provisions  of 
paragraph  (b)  of  this  clause:  And  provided 
further,  That  the  Contracting  Officer  may,  in 
his  discretion,  order  payment  to  be  withheld 
in  the  amount  and  manner  above  provided 
if  the  report  called  for  by  paragraph  (a)  is 

unsatisfactory  or  if  the  _ • 

notifies  the  Contracting  Officer  that  the  re¬ 
port  called  for  by  paragraph  (b)  is  due  but 
has  not  been  received,  or  if  received,  is 
found  to  be  unsatisfactory.  No  amount 
shall  be  withheld  under  this  paragraph 
when  the  minimum  amount  specified  by  this 
paragraph  is  being  withheld  under  other 
provisions  of  this  contract.  The  withhold¬ 
ing  of  any  amount  or  subsequent  payment 
thereof  to  the  Contractor  shall  not  be  con¬ 
strued  as  a  waiver  of  any  right  accruing  to 
the  Government  under  this  contract. 

In  the  foregoing  clause,  insert,  in  the 

space  designated  by  an  asterisk  (_ _ *), 

in  contracts  of  the  Department  of  the 
Army  and  the  Department  of  the  Air 
Force,  the  words  “Chief,  Patents  Divi¬ 
sion,  Office  of  The  Judge  Advocate  Gen- 
No.  58 - 3 


eral;”  and  in  contracts  of  the  Depart¬ 
ment  of  the  Navy,  the  words  “Assistant 
Chief  of  Naval  Research  for  Patents.” 

§  9.110-1  Approved  form  of  royalty 
report.  See  §  16.014  of  this  subchapter 
for  an  approved  form  for  optional  use 
by  contractors  in  making  reports  as  re¬ 
quired  by  paragraph  (a)  of  the  Report¬ 
ing  of  Royalties  clause  of  §  9.110. 

§  9.110-2  Reporting  of  royalties  in 
contracts  to  be  performed  outside  the 
United  States.  In  contracts  where  the 
work  is  to  be  performed  outside  the 
United  States,  its  Territories  or  posses¬ 
sions,  regardless  of  the  place  of  delivery, 
the  following  clause  shall  be  included 
in  the  contract: 

Reporting  of  Royalties 

If  this  contract  Is  in  an  amount  which 
exceeds  $10,000,  the  Contractor  shall  report 
in  writing  to  the  Contracting  Officer  during 
the  performance  of  this  contract  the 
amount  of  royalties  paid  or  to  be  paid  by 
the  Contractor  directly  to  others  in  the  per¬ 
formance  of  this  contract.  The  Contractor 
shall  also  (i)  furnish  in  writing  any  addi¬ 
tional  information  relating  to  such  royalties 
as  may  be  requested  by  the  Contracting  Offi¬ 
cer  and  (ii)  insert  a  provision  similar  to  this 
clause  in  any  subcontract  hereunder  which 
involves  an  amount  in  excess  of  the  equiva¬ 
lent  of  ten  thousand  United  States  dollars. 

§  9.111  Adjustment  of  royalties.  If 
the  Contracting  Officer  believes  that  any 
royalties  paid,  or  to  be  paid,  under  a 
contract  or  prospective  contract  are  un¬ 
reasonable  or  otherwise  improper,  he 
should  promptly  report  the  matter  to 
personnel  having  cognizance  of  patent 
matters  for  the  procuring  activity  con¬ 
cerned.  Such  personnel  shall  review  the 
royalties  thus  reported  and  such  royal¬ 
ties  as  are  reported  under  §  9.110.  In 
coordination  with  the  Contracting  Offi¬ 
cer,  such  personnel  shall: 

(a)  Take  prompt  action  to  protect  the 
Government  against  payment  of  royal¬ 
ties  on  supplies  or  services  (1)  with  re¬ 
spect  to  which  the  Government  has  a 
royalty-free  license,  or  (2)  at  a  rate  in 
excess  of  the  rate  at  which  the  Govern¬ 
ment  is  licensed,  or  (3)  where  the  royal¬ 
ties  in  whole  or  in  part  constitute  an  im¬ 
proper  charge ; 

(b)  In  appropriate  cases  enter  into 
negotiation  for  a  voluntary  reduction  of 
royalties. 

§  9.112  Technical  data  in  research 
and  development  contracts.  The  clause 
set  forth  below  shall  be  included  in  all 
contracts  for  experimental,  developmen¬ 
tal,  or  research  work: 

Reproduction  and  Use  of  Technical  Data 

The  Contractor  agrees  to  and  does  hereby 
grant  to  the  Government,  to  the  full  extent 
of  the  Contractor’s  right  to  do  so  without 
payment  of  compensation  to  others,  the 
right  to  reproduce,  use,  and  disclose  for  gov¬ 
ernmental  purposes  (including  the  right  to 
give  to  foreign  governments  for  their  use  as 
the  national  interest  of  the  United  States 
may  demand)  all  or  any  part  of  the  reports, 
drawings,  blueprints,  data,  and  technical  in¬ 
formation  specified  to  be  delivered  by  the 
Contractor  to  the  Government  under  this 
contract:  Provided,  however.  That  nothing 
contained  in  this  paragraph  shall  be  deemed, 
directly  or  by  implication,  to  grant  any  li¬ 
cense  under  any  patent  now  or  hereafter  is- 


1777 

sued  or  to  grant  any  right  to  reproduce  any¬ 
thing  else  called  for  by  this  contract. 

T.  P.  Pike, 

Assistant  Secretary  of  Defense, 

( Supply  and  Logistics ). 

IP.  R.  Doc.  55-2394;  Piled,  Mar.  23,  1955; 
8:46  a.  m.J 


Subchapter  C — Military  Personnel 
Part  46 — Optional  Retirement 

ELECTION  OF  OPTIONS;  PAYMENT  OF  NON- 
WITHHELD  REDUCTION  OF  RETIRED  PAY 

1.  Section  46.203  has  been  amended 
by  deletion  of  paragraphs  (a),  (b)  and 
(f)  (19  F.  R.  1082)  and  substitution  in 
lieu  thereof  the  following: 

§  46.203  Election  of  options,  (a) 
An  active  member  who  on  November  1, 
1353  has  completed  over  18  years’  serv¬ 
ice  which  is  creditable  in  the  computa¬ 
tion  of  basic  pay  may  elect  to  receive  a 
reduced  amount  of  any  retired  pay  which 
may  be  awarded  him  as  the  result  of 
service  in  his  uniformed  service  in  order 
to  provide  one  or  more  of  the  annuities 
as  specified  in  §§  46.201  and  46.202  pay¬ 
able  after  his  death  in  a  retired  status 
to  or  on  behalf  of  his  surviving  widow, 
child,  or  children.  To  be  effective  the 
election  by  such  member  on  active  duty 
must  be  signed,  witnessed,  and  delivered 
to  appropriate  service  officials  or  post¬ 
marked  not  later  than  November  1, 
1954.  For  such  members  not  on  active 
duty,  the  election  must  be  signed  and 
postmarked  not  later  than  November  1, 
1954,  or  signed  by  the  member  and  de¬ 
livered  to  appropriate  service  officials  not 
later  than  November  1,  1954.  The  ap¬ 
propriate  service  official  receiving  the 
election  will  record  the  date  and  time  of 
delivery  by  stamping  the  election  letter 
or  envelope  accompanying  the  election, 
or  by  issuing  an  indorsement  or  other 
form  of  receipt  as  evidence  of  the  date 
and  time  of  delivery  of  such  election. 

(b)  An  active  member  who  on  Novem¬ 
ber  1,  1953,  has  not  completed  over  18 
years’  service  which  is  creditable  in  the 
computation  of  basic  pay  may  elect  to  re¬ 
ceive  a  reduced  amount  of  any  retired 
pay  which  may  be  awarded  him  as  the 
result  of  service  in  his  uniformed  service 
in  order  to  provide  one  or  more  of  the 
annuities  as  specified  in  §§  46.201  and 
46.202  payable  after  his  death  in  a  re¬ 
tired  status  to  or  on  behalf  of  his 
surviving  widow,  child,  or  children.  The 
election  by  such  member  on  active  duty 
must  be  signed,  witnessed,  and  delivered 
to  appropriate  service  officials  or  post¬ 
marked  not  later  than  the  day  preceding 
the  date  of  completion  of  18  years’  serv¬ 
ice  or  November  1,  1954,  whichever  is 
later.  For  such  members  not  on  active 
duty  the  election  must  be  signed  and 
postmarked  or  signed  and  delivered  to 
appropriate  service  officials  not  later 
than  the  day  preceding  the  date  of  com¬ 
pletion  of  18  years’  service  or  November 
1,  1954,  whichever  is  later.  In  cases  of 
elections  not  postmarked,  the  appropri¬ 
ate  service  official  receiving  the  election 
will  record  the  date  and  time  of  delivery 
by  stamping  the  election  letter  or  en- 
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velope  accompanying  the  election,  or  by 
issuing  an  indorsement  or  other  form  of 
receipt  as  evidence  of  the  date  and  time 
of  delivery  of  such  election.  A  member 
who  fails  to  make  an  election  prior  to 
the  completion  of  18  years’  service  on 
November  1,  1954,  whichever  is  later, 
may  not  thereafter  be  covered  by  any 
provision  of  the  act. 

(f )  A  member  or  former  member  who 
was  awarded  retired  pay  before  Novem¬ 
ber  1,  1953  has  until  April  30,  1954  to 
make  such  election.  Notwithstanding 
any  other  provision  of  this  section,  a 
member,  including  those  with  less  than 
18  years’  service,  retired  during  the  pe¬ 
riod  November  1, 1953  and  April  30, 1954, 
shall  have  until  April  30,  1954  to  make 
such  election.  A  member  retired  during 
the  period  May  1,  1954  and  November  1, 
1954,  shall  have  until  November  1,  1954, 
to  make  such  election. 

2.  Section  46.403  has  been  amended  by 
deletion  of  paragraph  (d)  and  substitu¬ 
tion  in  lieu  thereof  the  following: 

§  46.403  Payment  of  non-withheld 
reduction  of  retired  pay.  *  *  * 

(d)  The  aforementioned  agency  will, 
after  30  days  have  elapsed  since  due  date 
of  a  deposit,  inform  the  member  con¬ 
cerned  that  he  is  delinquent  from  such 
due  date  and  thereafter  his  widow,  child, 
or  children  will  not  be  eligible  for  the 
annuity  provided  under  the  act  until  the 
arrears  have  been  paid.  The  notifica¬ 
tion  of  delinquency  will  advise  the  mem¬ 
ber  that  15  additional  days  have  been 
granted  to  him  in  which  to  remit  his 
deposit,  and  that  if  the  amount  required 
to  be  deposited  is  not  remitted  within 
that  period  the  member  will  be  charged 
interest  to  include  the  first  day  of  delin¬ 
quency.  In  no  case  will  the  expiration 
date  of  the  15  days  exceed  a  date  later 
than  45  days  from  the  date  the  deposit 
was  due.  The  interest  will  be  com¬ 
pounded  annually  and  the  rate  will  be 
that  in  effect  at  the  time  the  reduction 
in  retired  pay  commenced  or  should  have 
commenced.  If  such  member  becomes 
in  receipt  of  retired  pay,  any  arrears  with 
compound  interest  will  be  withheld  from 
the  retired  pay. 

(Sec.  8.  67  Stat.  504) 

Approved:  March  16,  1955. 

C.  E.  Wilson, 
Secretary  of  Defense. 

{ P •  R.  Doc.  55-2393;  Filed,  Mar.  23,  1955; 

8:46  a.  m.] 


TIRE  43 — PUBLIC  LANDS: 
INTERIOR 

Chapter  I — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

[Circular  1904] 

Part  192 — Oil  and  Gas  Leases 
MISCELLANEOUS  AMENDMENTS 

1.  Section  192.43  is  amended  to  read 
as  follows: 

§  192.43  Availability  of  lands  to  fur - 
ther  lease  offers  where  noncompetitive 
lease  is  cancelled,  relinquished  or  ter¬ 
minated.  (a)  Where  the  lands  embraced 


in  a  relinquished  or  cancelled  noncom¬ 
petitive  lease  are  not  on  the  known  geo¬ 
logic  structure  of  a  producing  oil  and 
gas  field,  and  are  not  withdrawn  from 
leasing,  such  lands  become  available  for, 
and  subject  to,  filings  of  new  lease  offers 
immediately  upon  the  notation  of  the 
cancellation  or  relinquishment  on  the 
tract  book,  or,  for  acquired  lands,  on  the 
official  records  relating  thereto,  of  the 
appropriate  land  office.  See  §  192.120  (f ) 
and  (g)  for  the  availability  for  new  fil¬ 
ings  of  lands  in  a  lease  for  which  an 
application  for  extension  has  or  has  not 
been  timely  filed;  also,  see  §  192.161  (a) 
for  the  availability  for  new  filings  of 
lands  in  a  lease  subject  to  the  automatic 
termination  provisions  of  the  act  of  July 
29,  1954  (68  Stat.  583;  30  U.  S.  C.  188), 
for  lessee’s  failure  timely  to  pay  the  lease 
rental. 

(b)  Offers  to  lease  which  are  received 
in  the  same  mail  or  over  the  counter  at 
the  same  time,  will  be  considered  as  hav¬ 
ing  been  filed  simultaneously,  and  prior¬ 
ity  to  the  extent  of  the  conflicts  between 
them  will  be  determined  by  a  public 
drawing  in  accordance  with  the  provi¬ 
sions  of  §  295.8  of  this  chapter. 

2.  Section  192.120  is  amended  by  add¬ 
ing  two  new  paragraphs  (f)  and  (g) 
thereto,  and  by  changing  the  caption 
to  read  as  follows: 

§  192.120  Single  extension  of  a  non¬ 
competitive  lease;  segregation  of  leased 
lands ;  notation  of  records.  *  *  * 

(f )  The  timely  filing  of  an  application 
for  extension  shall  have  the  effect  of 
segregating  the  leased  lands  until  the 
final  action  taken  on  the  application  is 
noted  on  the  tract  book,  or,  for  acquired 
lands,  on  the  official  records  relating 
thereto,  of  the  appropriate  land  office. 
Prior  to  such  notation,  the  lands  are  not 
available  to  the  filing  of  offers  to  lease. 
Offers  to  lease  filed  prior  to  such  nota¬ 
tion  will  confer  no  rights  in  the  ofieror 
and  will  be  rejected. 

(g)  Upon  failure  of  the  lessee  or  the 
other  persons  enumerated  in  paragraph 
(a)  of  this  section  to  file  an  application 
for  extension  within  the  specified  pe¬ 
riod,  the  lease  will  expire  at  the  expira¬ 
tion  of  its  primary  term  without  notice 
to  the  lessee.  The  lands  will  thereupon 
become  subject  to  new  filings  of  offers 
to  lease. 

3.  Section  192.161  is  amended  to  read 
as  follows: 

§  192.161  Cancellation  and  termina¬ 
tion  of  lease,  (a)  Any  lease  issued  after 
July  29,  1954,  or  any  lease  which  is  ex¬ 
tended  after  that  date  pursuant  to 
§  192.120,  on  which  there  is  no  well  cap¬ 
able  of  producing  oil  or  gas  in  paying 
quantities  shall  automatically  terminate 
by  operation  of  law  if  the  lessee  fails  to 
pay  the  rental  on  or  before  the  anni¬ 
versary  date  of  such  lease.  However, 
if  the  time  for  payment  falls  upon  any 
day  in  which  the  proper  office  to  receive 
payment  is  not  open,  payment  received 
on  the  next  official  working  day  shall  be 
deemed  to  be  timely.  The  termination 
of  the  lease  for  failure  to  pay  the  rental 
must  be  noted  on  the  tract  book,  or,  for 
acquired  lands,  on  the  official  records 


relating  thereto,  of  the  appropriate  land 
office.  Until  such  notation  is  made,  the 
lands  included  in  such  lease  are  not 
subject  to,  nor  available  for,  leasing. 
Offers  to  lease  filed  prior  to  such  nota¬ 
tion  will  confer  no  rights  in  the  offeror 
and  will  be  rejected. 

(b)  Whenever  the  lessee  fails  other¬ 
wise  to  comply  with  any  of  the  provisions 
of  the  act,  of  the  regulations  issued 
thereunder,  or  of  the  lease,  such  lease 
may  be  cancelled  by  the  Secretary  of  the 
Interior  if  not  known  to  contain  valuable 
deposits  of  oil  or  gas  after  notice  to  lessee 
in  accordance  with  section  31  of  the  act, 
if  default  continues  for  the  period  pre¬ 
scribed  in  that  section  after  service  of 
notice  thereof.  Any  lessee  of  a  lease 
which  issued  prior  to  July  29,  1954,  may, 
at  any  time  prior  to  the  anniversary  date 
of  such  lease  and  the  accrual  of  rental, 
elect  to  subject  his  lease  to  the  automatic 
termination  provisions  of  this  section  by 
notifying,  in  writing,  the  manager  of  the 
appropriate  land  office  to  that  effect. 

(c)  Leases  known  to  contain  valuable 
deposits  of  oil  or  gas  may  be  cancelled 
only  by  judicial  proceedings  in  the  man¬ 
ner  provided  in  sections  27  and  31  of  the 
act. 

(Sec.  32.  41  stat.  450;  30  U.  S.  C.  189) 

Douglas  McKay, 
Secretary  of  the  Interior. 

March  17,  1955. 

[F.  R.  Doc.  55-2397;  Filed.  Mar.  23.  1955; 

8:47  a.  m.] 


Appendix  C — Public  Land  Order* 

[Public  Land  Order  1098] 

New  Mexico 

RESERVING  CERTAIN  PUBLIC  LANDS  AS  AN 
ADDITION  TO  THE  BITTER  LAKE  NATIONAL 
WILDLIFE  REFUGE 

By  virtue  of  the  authority  vested  in 
the  President,  and  pursuant  to  Execu¬ 
tive  Order  No.  10355  of  May  26, 1952,  and 
in  order  to  carry  out  the  purposes  of  the 
Migratory  Bird  Conservation  Act  of 
February  18,  1929  (45  Stat.  1222;  16 
U.  S.  C.  715-715d,  715e,  715f-715k,  7151- 
715r)  ;  as  amended  and  supplemented,  it 
is  ordered  as  follows: 

Subject  to  valid  existing  rights,  the 
following-described  public  lands  in 
Chaves  County,  New  Mexico,  are  hereby 
withdrawn  from  all  forms  of  appropria¬ 
tion  under  the  public-land  laws,  includ¬ 
ing  the  mining  laws  but  not  the  mineral¬ 
leasing  laws,  and  reserved  for  use  by  the 
Fish  and  Wildlife  Service  of  the  Depart¬ 
ment  of  the  Interior  as  an  addition  to 
the  Bitter  Lake  National  Wildlife  Refuge. 

New  Mexico  Principal  Meridian 

T.  10  S..  R.  25  E. 

Sec.  28,  S»/2NEV4 


The  area  described  aggregates  80 
acres. 


Orme  Lewis, 

Assistant  Secretary  of  the  Interior. 


March  17,  1955. 


[F.  R.  Doc.  55-2398:  Filed.  Mar.  23,  1955; 
8:47  a.  m.] 


Thursday,  March  24,  1955 
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TITLE  50— WILDLIFE 

Chapter  I — Fish  and  Wildlife  Service, 
Department  of  the  Interior 

Part  17 — List  of  Areas 

BITTER  LAKE  NATIONAL  WILDLIFE  REFUGE 

Cross  Reference:  For  order  affecting 
the  tabulation  in  §  17.3,  see  Title  43, 
Chapter  I,  Appendix  C,  PLO  1098,  supra, 
reserving  certain  public  lands  as  an  ad¬ 
dition  to  the  Bitter  Lake  National  Wild¬ 
life  Refuge. 


PROPOSED 
RULE  MAKING 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[  26  CFR  (1954)  Part  1  ] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31,  1953 

NOTICE  OF  PROPOSED  RULE  MAKING 

Notice  is  hereby  given,  pursuant  to  the 
Administrative  Procedure  Act,  approved 
June  11,  1946,  that  the  regulations  set 
forth  in  tentative  form  below  are  pro¬ 
posed  to  be  prescribed  by  the  Commis¬ 
sioner  of  Internal  Revenue,  with  the  ap¬ 
proval  of  the  Secretary  of  the  Treasury. 
Prior  to  the  final  adoption  of  such  regu¬ 
lations,  consideration  will  be  given  to  any 
data,  views,  or  arguments  pertaining 
thereto  which  are  submitted  in  writing 
in  duplicate  to  the  Commissioner  of  In¬ 
ternal  Revenue,  Attention :T:P,  Wash¬ 
ington  25,  D.  C.,  within  the  period  of  30 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
proposed  regulations  are  to  be  issued 
under  the  authority  contained  in  section 
7805  of  the  Internal  Revenue  Code  of 
1954  (68A  Stat.  917;  26  U.  S.  C.  7805). 

[seal]  Justin  F.  Winkle, 

Acting  Commissioner 
of  Internal  Revenue. 

The  following  regulations  are  hereby 
promulgated  under  sections  104, 105,  and 
106  of  the  Internal  Revenue  Code  of 
1954: 

§  1.104  Statutory  provisions;  com¬ 
pensation  for  injuries  or  sickness. 

Sec.  104.  Compensation  for  injuries  or 
sickness — (a)  In  general.  Except  in  the 
case  of  amounts  attributable  to  (and  not  in 
excess  of)  deductions  allowed  under  section 
213  (relating  to  medical,  etc.,  expenses)  for 
any  prior  taxable  year,  gross  income  does  not 
Include: 

(1)  Amounts  received  under  workmen’s 
compensation  acts  as  compensation  for  per¬ 
sonal  injuries  or  sickness; 

(2)  The  amount  of  any  damages  received 
(whether  by  suit  or  agreement)  on  account 
of  personal  injuries  or  sickness; 

(3)  Amounts  received  through  accident  or 
health  insurance  for  personal  injuries  or 
sickness  (other  than  amounts  received  by 
an  employee,  to  the  extent  such  amounts 
(A)  are  attributable  to  contributions  by  the 
employer  which  were  not  includible  in  the 
gross  income  of  the  employee,  or  (B)  are  paid 
by  the  employer);  and 


(4)  Amounts  received  as  a  pension,  annu¬ 
ity,  or  similar  allowance  for  personal  Injuries 
or  sickness  resulting  from  active  service  in 
the  armed  forces  of  any  country  or  in  the 
Coast  or  Geodetic  Survey  or  the  Public  Health 
Service. 

(b)  Cross  references.  (1)  For  exclusion 
from  employee’s  gross  income  of  employer 
contributions  to  accident  and  health  plans, 
see  section  106. 

(2)  For  exclusion  of  part  of  disability 
retirement  pay  from  the  application  of  sub¬ 
section  (a)  (4)  of  this  section,  see  section 
402  (h)  of  the  Career  Compensation  Act  of 
1949  (37  U.  S.  C.  272  (h) ). 

§  1.104-1  Compensation  for  injuries 
or  sickness — (a)  In  general.  Section 
104  (a)  provides  an  exclusion  from  gross 
income  with  respect  to  certain  amounts 
described  in  paragraphs  (b),  (c),  (d) 
and  (e)  of  this  section,  which  are  re¬ 
ceived  for  personal  injuries  or  sickness, 
except  to  the  extent  that  such  amounts 
are  attributable  to  (but  not  in  excess  of) 
deductions  allowed  under  section  213 
(relating  to  medical,  etc.,  expenses)  for 
any  prior  taxable  year.  See  §  1.213- 

(b)  Amounts  received  under  work¬ 
men’s  compensation  acts.  Section  104 
(a)  (1)  excludes  from  gross  income 
amounts  which  are  received  by  an  em¬ 
ployee  under  a  workmen’s  compensation 
act  (such  as  the  Federal  Harbor  Workers’ 
and  Longshoremen’s  Compensation  Act, 
33  U.  S.  C.,  c.  18) ,  or  under  a  statute  in 
the  nature  of  a  workmen’s  compensation 
act  which  provides  compensation  to  em¬ 
ployees  for  personal  injuries  or  sickness 
incurred  in  the  course  of  employment. 
Section  104  (a)  (1)  also  applies  to  com¬ 
pensation  which  is  paid  under  a  work¬ 
men’s  compensation  act  to  the  survivor 
or  survivors  of  a  deceased  employee. 
See  section  101  and  the  regulations 
thereunder  for  rules  relating  to  other 
death  benefits.  However,  section  104 
(a)  (1)  does  not  apply  to  a  retirement 
pension  or  annuity  which  is  paid  on  ac¬ 
count  of  the  employee’s  age  or  length  of 
service,  or  which  is  based  upon  the  em¬ 
ployee’s  prior  contributions,  even  though 
the  employee’s  retirement  is  occasioned 
by  an  occupational  injury  or  sickness. 
Section  104  (a)  (1)  also  does  not  apply 
to  amounts  which  are  received  as  com¬ 
pensation  for  a  nonoccupational  injury 
or  sickness  nor  to  amounts  received  as 
compensation  for  an  occupational  injury 
or  sickness  which  are  in  excess  of  the 
amount  provided  in  the  applicable  work¬ 
men’s  compensation  act  or  acts.  But 
see  §§  1.105-1  through  1.105-5  for  rules 
relating  to  exclusion  of  such  amounts 
from  gross  income. 

(c)  Damages  received  on  account  of 
personal  injuries  or  sickness.  Section 
104  (a)  (2)  excludes  from  gross  income 
the  amount  of  any  damages  received 
(whether  by  suit  or  agreement)  on  ac¬ 
count  of  personal  injuries  or  sickness. 
The  term  “damages  received  (whether 
by  suit  or  agreement)  ”  means  an  amount 
received  (other  than  workmen’s  com¬ 
pensation)  through  prosecution  of  a 
legal  suit  or  action  based  upon  tort  or 
tort  type  rights,  or  through  a  settlement 
agreement  entered  into  in  lieu  of  such 
prosecution. 

(d)  Accident  or  health  insurance. 
Section  104  (a)  (3)  excludes  from  gross 
income  amounts  received  through  ac¬ 


cident  or  health  insurance  for  personal 
injuries  or  sickness  (other  than  amounts 
received  by  an  employee,  to  the  extent 
that  such  amounts  (1)  are  attributable 
to  contributions  of  the  employer  which 
were  not  includible  in  the  gross  income 
of  the  employee,  or  (2)  are  paid  by  the 
employer).  Similar  treatment  is  also 
accorded  to  amounts  received  under  ac¬ 
cident  or  health  plans  and  amounts  re¬ 
ceived  from  sickness  or  disability  funds. 
(See  section  105  (e)  and  §  1.105-5.)  If, 
therefore,  an  individual  purchases  a 
policy  of  accident  or  health  insurance 
out  of  his  own  funds,  amounts  received 
thereunder  for  personal  injuries  or  sick¬ 
ness  are  excludable  from  his  gross  in¬ 
come  under  section  104  (a)  (3).  (See, 

however,  §  1.213 - .)  The  same  rule 

applies  to  amounts  received  by  an  em¬ 
ployee  for  personal  injuries  or  sickness 
from  a  fund  which  is  maintained  ex¬ 
clusively  by  employee  contributions. 
Conversely,  if  an  employer,  is  either  the 
sole  contributor  to  such  a  fund,  or  is 
the  sole  purchaser  of  a  policy  of  accident 
or  health  insurance  for  his  employees 
(on  either  a  group  or  individual  basis) , 
the  exclusion  provided  under  section  104 
(a)  (3)  does  not  apply  to  any  amounts 
received  by  his  employees  through  such 
fund  or  insurance.  If  the  employer  and 
his  employees  contribute  to  a  fund  or 
purchase  insurance  which  pays  accident 
or  health  benefits  to  employees,  section 
104  (a)  (3)  does  not  apply  to  amounts 
received  thereunder  by  employees  to  the 
extent  that  such  amounts  are  attribut¬ 
able  to  the  employer’s  contributions. 
See  §  1.105-1  (b)  for  rules  relating  to 
determination  of  the  amount  atrribut- 
able  to  employer  contributions.  Al¬ 
though  amounts  paid  by  or  on  behalf  of 
an  employer  to  an  employee  for  personal 
injuries  or  sickness  are  not  excludable 
from  the  employee’s  gross  income  under 
section  104  (a)  (3),  they  may  be  exclud¬ 
able  therefrom  under  section  105.  (See 
§§  1.105-1  through  1.105-5,  inclusive.) 

(e)  Amounts  received  as  pensions,  etc., 
for  personal  injuries  or  sickness.  Sec¬ 
tion  104  (a)  (4)  excludes  from  gross 
income  amounts  which  are  received  as 
a  pension,  annuity,  or  similar  allowance 
for  personal  injuries  or  sickness  resulting 
from  active  service  in  the  armed  forces 
of  any  country,  or  in  the  Coast  and 
Geodetic  Survey  or  the  Public  Health 
Service.  For  purposes  of  this  section, 
that  part  of  the  disability  retirement  pay 
computed  on  the  basis  of  years  of  active 
service  which  is  in  excess  of  the  disability 
retirement  pay  that  would  be  received 
if  such  disability  pay  were  computed  on 
the  basis  of  percentage  of  disability  shall 
not  be  deemed  to  be  a  pension,  annuity, 
or  similar  allowance  for  personal  injuries 
or  sickness  resulting  from  active  service 
in  the  armed  forces  of  any  country,  or 
in  the  Coast  and  Geodetic  Survey  or  the 
Public  Health  Service. 

§  1.105  Statutory  provisions;  amounts 
received  under  accident  and  health  plans. 

Sec.  105.  Amounts  received  under  accident 
and  health  plans — (a)  Amounts  attributable 
to  employer  contributions.  Except  as  other¬ 
wise  provided  in  this  section,  amounts  re¬ 
ceived  by  an  employee  through  accident  or 
health  insurance  for  personal  injuries  or 
sickness  shall  be  included  in  gross  income  to 
the  extent  such  amounts  (1)  are  attributable 
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to  contributions  by  the  employer  which  were 
not  includible  in  the  gross  income  of  the 
employee,  or  (2)  are  paid  by  the  employer. 

(b)  Amounts  expended  for  medical  care. 
Except  in  the  case  of  amounts  attributable 
to  (and  not  in  excess  of)  deductions  allowed 
under  section  213  (relating  to  medical,  etc., 
expenses)  for  any  prior  taxable  year,  gross 
Income  does  not  include  amounts  referred 
to  in  subsection  (a)  if  such  amounts  are 
paid,  directly  or  indirectly,  to  the  taxpayer  to 
reimburse  the  taxpayer  for  expenses  incurred 
by  him  for  the  medical  care  (as  defined  in 
section  213  (e) )  of  the  taxpayer,  his  spouse, 
and  his  dependents  (as  defined  in  section 
152). 

(c)  Payments  unrelated  to  absence  from 
work.  Gross  income  does  not  include 
amounts  referred  to  in  subsection  (a)  to  the 
extent  such  amounts: 

( 1 )  Constitute  payment  for  the  permanent 
loss  or  loss  of  use  of  a  member  or  function 
of  the  body,  or  the  permanent  disfigurement, 
of  the  taxpayer,  his  spouse,  or  a  dependent 
(as  defined  in  section  152),  and 

(2)  Are  computed  with  reference  to  the 
nature  of  the  injury  without  regard  to  the 
period  the  employee  is  absent  from  work. 

(d)  Wage  continuation  plans.  Gross  in¬ 
come  does  not  include  amounts  referred  to 
in  subsection  (a)  if  such  amounts  constitute 
wages  or  payments  in  lieu  of  wages  for  a 
period  during  which  the  employee  is  absent 
from  work  on  account  of  personal  injuries 
or  sickness;  but  this  subsection  shall  not 
apply  to  the  extent  that  such  amounts  exceed 
a  weekly  rate  of  $100.  In  the  case  of  a 
period  during  which  the  employee  is  absent 
from  work  on  account  of  sickness,  the  pre¬ 
ceding  sentence  shall  not  apply  to  amounts 
attributable  to  the  first  7  calendar  days  in 
such  period  unless  the  employee  is  hospital¬ 
ized  on  account  of  sickness  for  at  least  one 
day  during  such  period.  If  such  amounts 
are  not  paid  on  the  basis  of  a  weekly  pay 
period,  the  Secretary  or  his  delegate  shall 
by  regulations  prescribe  the  method  of  de¬ 
termining  the  weekly  rate  at  which  such 
amounts  are  paid. 

(e)  Accident  and  health  plans.  For  pur¬ 
poses  of  this  section  and  section  104: 

(1)  Amounts  received  under  an  accident 
or  health  plan  for  employees,  and 

(2)  Amounts  received  from  a  sickness  and 
disability  fund  for  employees  maintained 
under  the  law  of  a  State,  a  Territory,  or  the 
District  of  Columbia,  shall  be  treated  as 
amounts  received  through  accident  or  health 
insurance. 

(f)  Rules  for  application  of  section  213. 
For  purposes  of  section  213  (a)  (relating  to 
medical,  dental,  etc.,  expenses)  amounts  ex¬ 
cluded  from  gross  income  under  subsection 
(c)  or  (d)  shall  not  be  considered  as  com¬ 
pensation  (by  insurance  or  otherwise)  for 
expenses  paid  for  medical  care. 

§  1.105-1  Amounts  attributable  to 
employer  contributions — (a)  In  general. 
Under  section  105  (a),  amounts  received 
by  and  employee  through  accident  or 
health  insurance  for  personal  injuries  or 
sickness  must  be  included  in  his  gross 
income  to  the  extent  that  such  amounts 

(1)  are  attributable  to  contributions  of 
the  employer  which  were  not  includible 
in  the  gross  income  of  the  employee,  or 

(2)  are  paid  by  the  employer,  unless  such 
amounts  are  excluded  therefrom  under 
subsections  (b) ,  (c) ,  or  (d)  of  section  105. 

(b)  Rules  for  determination  of 
amount  attributable  to  employer  con¬ 
tributions.  For  purposes  of  this  para¬ 
graph,  the  expression  “amount  received 
through  an  accident  or  health  plan”  re¬ 
fers  to  any  amount  received  through 
accident  or  health  insurance,  and  also 
to  any  amount  which,  under  section  105 
(e) ,  is  treated  as  being  so  received.  (See 


§  1.105-5.)  In  determining  the  extent 
to  which  amounts  received  for  personal 
injuries  or  sickness  by  an  employee 
through  an  accident  or  health  plan  are 
subject  to  the  provisions  of  section  105 
(a),  rather  ti  an  section  104  (a)  (3),  the 
following  rules  shall  apply: 

(1)  Noncontributory  plans.  All 
amounts  received  by  employees  through 
an  accident  or  health  plan  which  is  fi¬ 
nanced  solely  by  their  employer,  either 
by  payment  of  premiums  on  an  accident 
or  health  insurance  policy  (whether  on  a 
group  or  individual  basis) ,  by  contribu¬ 
tions  to  a  fund  which  pays  accident  or 
health  benefits,  or  by  direct  payment  of 
the  benefits  under  the  plan,  are  subject 
to  the  provisions  of  section  105  (a) . 

Example  (f).  Employer  A  maintains  a 
plan  for  his  employees  which  provides  that 
he  will  continue  to  pay  regular  wages  to 
employees  who  are  absent  from  work  due 
to  sickness  or  personal  injuries.  Employees 
make  no  contributions  to  the  plan  and  all 
benefits  are  paid  by  the  employer.  Amounts 
received  by  employees  under  the  plan  are 
subject  to  section  105  (a),  and  must  be 
included  in  gross  income  unless  excluded 
therefrom  under  subsections  (b),  (c),  or 
(d)  of  that  section. 

Example  (2).  Pursuant  to  a  state  nonoc- 
cupational  disability  benefits  law.  Employer 
B  maintains  an  accident  and  health  plan 
for  his  employees.  Although  under  the 
state  law  B  is  authorized  to  withhold  from 
his  employees’  wages  a  specified  amount  for 
employee  contributions  to  the  state  fund, 
in  actual  practice  B  does  not  so  withhold 
and  makes  all  contributions  out  of  his  own 
funds.  All  amounts  received  by  B’s  em¬ 
ployees  from  the  state  fund  are  subject  to 
section  105  (a). 

(2)  Contributory  plans.  In  the  case 
of  amounts  received  by  an  employee 
through  an  accident  or  health  plan  which 
is  financed  partially  by  his  employer  and 
partially  by  contributions  of  the  em¬ 
ployee,  section  105  (a)  applies  to  the 
extent  that  such  amounts  are  attribut¬ 
able  to  contributions  of  the  employer 
which  were  not  includible  in  the  em¬ 
ployee’s  gross  income.  (See  section  106 
for  exclusion  from  an  employee’s  gross 
income  of  employer  contributions  to 
accident  or  health  plans.)  As  used  in 
subdivisions  (i)  and  (ii)  of  this  subpara¬ 
graph,  the  phrase  “contributions  of  the 
employer”  means  employer  contribu¬ 
tions  which  were  not  includible  in  the 
gross  income  of  the  employee.  In  de¬ 
termining  the  extent  to  which  benefits 
are  attributable  to  contributions  of  the 
employer,  the  following  rules  shall  apply: 

(i)  Contributory  insured  plans — (a) 
Individual  policies.  If  an  amount  is  re¬ 
ceived  from  an  insurance  company  by  an 
employee  under  an  individual  policy  of 
accident  or  health  insurance,  the  pre¬ 
miums  on  which  are  paid  in  part  by  the 
employer  and  in  part  by  the  employee, 
the  portion  of  the  amount  received  which 
is  attributable  to  the  employer’s  con¬ 
tributions  shall  be  an  amount  which 
bears  the  same  ratio  to  the  amount  re¬ 
ceived  as  the  portion  of  the  premiums 
paid  by  the  employer  for  the  current 
policy  year  bears  to  the  total  premiums 
paid  by  the  employer  and  the  employee 
for  that  year. 

Example.  Employer  A  maintains  a  plan 
whereby  he  pays  two-thirds  of  the  annual 
premium  cost  on  individual  policies  of  acci¬ 


dent  and  health  insurance  for  his  employees. 
The  remainder  of  each  employee’s  premium 
is  paid  by  a  payroll  deduction  from  the  wages 
of  the  employee.  The  annual  premium  for 
Employee  X  is  $24,  of  which  $16  is  paid  by  the 
employer.  Thus,  16/24  or  two-thirds  of  all 
amounts  received  by  X  under  such  insurance 
policy  are  attributable  to  the  contributions 
of  the  employer  and  are  subject  to  section 
105  (a) ,  and  the  remaining  one-third  of  such 
amounts  is  excludable  from  X's  gross  income 
under  section  104  (a)  (3). 

(b)  Group  policy.  If  the  premiums 
on  a  group  policy  of  accident  or  health 
insurance  are  paid  in  part  by  the  em¬ 
ployees  and  in  part  by  the  employer,  the 
portion  of  any  amount  received  by  an 
employee  which  is  attributable  to  the 
employer’s  contributions  shall  be  an 
amount  which  bears  the  same  ratio  to 
the  amount  received  as  the  portion  of  the 
net  premiums  contributed  by  the  em¬ 
ployer  for  the  last  three  policy  years 
bears  to  the  total  of  the  net  premiums 
contributed  by  the  employer  and  all  em¬ 
ployees  for  such  policy  years.  The  term 
“last  three  policy  years”  means  the  three 
most  recent  policy  years,  preceding  the 
calendar  year  of  receipt,  during  which 
the  policy  has  been  in  force  and  for  which 
the  amount  of  the  net  premiums  are 
known  on  the  first  day  of  such  calendar 
year.  If  the  policy  has  not  been  in  force 
for  three  policy  years  preceding  the  cal¬ 
endar  year  of  receipt,  the  period  prior 
to  such  calendar  year  that  the  policy  has 
been  in  force  and  for  which  the  net 
premium  is  known  on  the  first  day  of 
such  calendar  year  shall  be  used  for  the 
purpose  of  this  computation. 

Example.  An  employer  maintains  a  plan 
under  which  he  bears  a  portion  of  the  cost 
of  a  group  policy  of  accident  and  health 
insurance  for  his  employees.  The  remainder 
of  the  cost  is  paid  through  payroll  deductions 
from  the  wages  of  the  employees.  The  policy 
year  begins  on  November  1  and  ends  on 
October  31.  The  net  premium  for  the  policy 
year  ended  October  31,  1954,  is  not  known 
on  January  1,  1955,  because  certain  retro¬ 
active  premium  adjustments,  such  as  divi¬ 
dends  and  credits,  are  not  determinable  until 
after  January  1.  Therefore,  for  purposes  of 
this  computation  the  last  three  policy  years 
are  the  policy  years  ended  October  31,  1951, 
1952,  and  1953.  The  net  premium  for  the 
policy  year  ended  October  31,  1953,  was  $8,000 
of  which  the  employer  contributed  $3,000; 
the  net  premium  for  the  policy  year  ended 
October  31,  1952,  was  $9,000  of  which  the 
employer  contributed  $3,500;  and  the  net 
premium  for  the  policy  year  ended  October 
31,  1951,  was  $7,000  of  which  the  employer 
contributed  $1,500.  The  portion  of  any 
amount  received  under  the  policy  by  an 
employee  at  any  time  during  1955  which  is 
attributable  to  the  contributions  of  the 
employer  is  to  be  determined  by  using  the 
ratio  of  $8,000  ($3,000  plus  $3,500  plus  $1,500) 
to  $24,000  ($8,000  plus  $9,000  plus  $7,000). 
„  $8,000 

Thus,  v..  or  one-third  of  the  amounts 
24,000 

received  by  an  employee  at  any  time  during 
1955  is  attributable  to  contributions  of  the 
employer. 

(ii)  Contributory  noninsured  plans. 
If  an  amount  is  received  by  an  em¬ 
ployee  through  an  accident  or  health 
plan  (other  than  a  contributory  insured 
plan,  described  in  subdivision  (i)  of  this 
subparagraph)  which  is  financed  par¬ 
tially  by  the  employer  and  partially  by 
contributions  of  the  employee,  the  por¬ 
tion  of  the  amount  received  which  is 
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attributable  to  the  employer’s  contribu¬ 
tions  shall  be  an  amount  which  bears 
the  same  ratio  to  the  amount  received 
as  the  contributions  of  the  employer 
for  the  period  of  three  calendar  years 
(or  such  lesser  period  during  which  the 
plan  has  been  in  effect)  next  preceding 
the  year  of  receipt  bear  to  the  total 
contributions  of  the  employer  and  all  the 
employees  for  such  period. 

§  1.105-2  Amounts  expended  for  med¬ 
ical  care.  Section  105  (b)  provides  an 
exclusion  from  gross  income  with  respect 
to  the  amounts  referred  to  in  section  105 

(a)  (see  §  1.105-1)  which  are  paid,  di¬ 
rectly  or  indirectly,  to  the  taxpayer  to 
reimburse  him  for  expenses  incurred  for 
the  medical  care  (as  defined  in  section 
213  (e) )  of  the  taxpayer,  his  spouse,  and 
his  dependents  (as  defined  in  section 
152).  However,  the  exclusion  does  not 
apply  to  amounts  which  are  attributable 
to  (and  not  in  excess  of)  deductions  al¬ 
lowed  under  section  213  (relating  to 
medical,  etc.,  expenses)  for  any  prior 

taxable  year.  See  §  1.213 - .  Section 

105  (b)  applies  only  to  amounts  which 
are  paid  specifically  to  reimburse  the 
taxpayer  for  expenses  incurred  by  him 
for  the  prescribed  medical  care.  Thus, 
section  105  (b)  does  not  apply  to 
amounts  which  the  taxpayer  would  be 
entitled  to  receive  irrespective  of  whether 
or  not  he  incurs  expenses  for  medical 
care.  For  example,  if  under  a  wage  con¬ 
tinuation  plan  the  taxpayer  is  entitled 
to  regular  wages  during  a  period  of  ab¬ 
sence  from  work  due  to  sickness  or  in¬ 
jury,  amounts  received  under  such  plan 
are  not  excludable  from  his  gross  income 
under  section  105  (b)  even  though  the 
taxpayer  may  have  incurred  medical 
expenses  during  the  period  of  illness. 
Such  amounts  may,  however,  be  exclud¬ 
able  from  his  gross  income  under  section 
105  (d).  (See  §1.105-4.)  If  the  tax¬ 
payer  incurs  an  obligation  for  medical 
care,  payment  to  the  obligee  in  discharge 
of  such  obligation  shall  constitute  in¬ 
direct  payment  to  the  taxpayer  as  re¬ 
imbursement  for  medical  care.  Simi¬ 
larly,  payment  to  the  taxpayer’s  spouse 
or  dependents  shall  constitute  indirect 
payment  to  the  taxpayer. 

§  1.105-3  Payments  unrelated  to  ab¬ 
sence  from  work.  Section  105  (c)  pro¬ 
vides  an  exclusion  from  gross  income 
with  respect  to  the  amounts  referred  to 
in  section  105  (a)  to  the  extent  that  such 
amounts  (a)  constitute  payment  for  the 
permanent  loss  or  permanent  loss  of  use 
of  a  member  or  function  of  the  body,  or 
the  permanent  disfigurement,  of  the  tax¬ 
payer,  his  spouse,  or  a  dependent  (as  de¬ 
fined  in  section  152),  and  (b)  are  com¬ 
puted  with  reference  to  the  nature  of  the 
injury  without  regard  to  the  period  the 
employee  is  absent  from  work.  Loss  of 
use  or  disfigurement  shall  be  considered 
permanent  when  it  may  reasonably  be 
expected  to  continue  for  the  life  of  the 
individual.  For  purposes  of  section  105 
(c),  loss  or  loss  of  use  of  a  member  or 
function  of  the  body  includes  the  loss 
or  loss  of  use  of  an  appendage  of  the 
body,  the  loss  of  an  eye,  the  loss  of  sub¬ 
stantially  all  of  the  vision  of  an  eye,  and 
the  loss  of  substantially  all  of  the  hear¬ 
ing  in  one  or  both  ears.  The  term  “dis¬ 


figurement”  shall  be  given  a  reasonable 
interpretation  in  the  light  of  all  the  par¬ 
ticular  facts  and  circumstances.  Section 
105  (c)  does  not  apply  if  absence  from 
work  is  a  prerequisite  to  the  employee’s 
right  to  receive  benefits,  or  if  the  amount 
of  the  benefits  is  determined  by  reference 
to  the  period  the  employee  is  absent  from 
work.  However,  for  purposes  of  section 
105  (c)  it  is  immaterial  whether  an 
amount  is  paid  in  a  lump  sum  or  in  in¬ 
stallments.  Section  105  (c)  does  not 
apply  to  amounts  which  are  treated  as 
workmen’s  compensation  under  §  1.104-1 

(b) ,  or  to  amounts  paid  by  reason  of  the 
death  of  the  employee  (see  section  101 
(b)). 

§  1.105-4  Wage  continuation  plans — 
(a)  In  general.  Subject  to  the  limita¬ 
tions  provided  in  this  section,  section 
105  (d)  provides  an  exclusion  from  gross 
income  with  respect  to  amounts  referred 
to  in  section  105  (a)  which  are  paid  to 
an  employee  through  a  wage  continua¬ 
tion  plan  and  which  constitute  wages  or 
payments  in  lieu  of  wages  for  a  period 
during  which  the  employee  is  absent 
from  work  on  account  of  personal  in¬ 
juries  or  sickness.  A  wage  continuation 
plan  is  an  accident  or  health  plan  (as 
defined  in  §  1.105-5)  under  which 
amounts  are  paid  to  employees  for  tem¬ 
porary  periods  of  absence  from  work  due 
to  personal  injuries  or  sickness.  Thus, 
amounts  paid  to  retired  employees  do 
not  constitute  “wages  or  payments  in 
lieu  of  wages”  for  purposes  of  section 
105  (d) .  The  manner  in  which  a  tempo¬ 
rary  period  of  absence  is  reflected  on  the 
records  of  the  employer,  however,  shall 
not  be  determinative  of  the  right  of  an 
employee  to  the  benefit  of  the  exclusion 
provided  under  this  section.  A  period 
of  absence  from  work  shall  commence 
the  moment  the  employee  becomes  ab¬ 
sent  from  work  and  shall  end  the  mo¬ 
ment  the  employee  first  returns  to  work. 
Section  105  (d)  applies  only  to  amounts 
attributable  to  periods  of  absence  on 
account  of  personal  injuries  or  sickness. 
For  example,  if  an  employee  is  absent 
from  work  on  account  of  injuries  for  10 
days  and  then,  having  fully  recovered, 
continues  his  absence  by  going  on  a 
2-week  vacation,  section  105  (d)  applies 
only  to  amounts  attributable  to  the  first 
10  days  of  the  period  of  absence. 

(b)  Determination  of  amount  attrib¬ 
utable  to  period  of  absence.  The  amount 
which  is  paid  to  an  employee  as  wages 
or  in  lieu  of  wages  for  a  period  of  absence 
from  work  due  to  sickness  or  injury  shall 
be  determined  by  reference  to  the  plan 
under  which  the  amount  is  paid,  and  to 
the  contract,  statute  or  regulation  which 
provides  the  terms  of  the  employment. 
However,  unless  the  plan,  contract,  stat¬ 
ute,  or  regulation  provides  otherwise,  it 
will  be  presumed  that  no  wages  or  plan 
benefits  are  attributable  to  days  (or  por¬ 
tions  of  days)  which  are  not  normal 
working  days  for  the  particular  em¬ 
ployee.  Also,  section  105  (d)  does  not 
apply  to  amounts  earned  prior  to  or 
subsequent  to  the  period  of  absence  from 
work,  even  though  received  during  such 
period. 

Example  (I).  Employee  A,  who  receives 
regular  wages  of  $70  per  week,  normally  works 
five  days  (Monday  through  Friday)  during 


each  week.  A  is  absent  from  work  from 
Friday  through  Monday  (two  working  days) 
on  account  of  injury,  but  receives  his  regu¬ 
lar  wages  with  respect  to  such  period  of 
absence  under  his  employer’s  accident  and 
health  plan.  Unless  the  plan  of  A’s  em¬ 
ployer,  or  the  contract,  statute,  or  regulation 
under  which  A  is  employed,  provides  other¬ 
wise,  it  will  be  presumed  that  A  is  not  paid 
with  respect  to  nonworking  days  (Saturday 
and  Sunday).  Therefore,  the  amount  re¬ 
ceived  by  A  with  respect  to  his  period  of 
absence  from  work  due  to  injury  is  $28, 
which  is  two  days  regular  wages.  If  the  plan, 
or  the  employment  contract,  statute,  or  reg¬ 
ulation  had  provided  that  wages  were  paid 
on  a  7-day  per  week  basis,  A’s  daily  wage 
would  have  been  $10,  and  the  amount  attrib¬ 
utable  to  the  period  of  absence  would  have 
been  $40  ($10  per  day  for  four  days). 

Example  (2).  Employee  B  is  a  salesman 
who  is  paid  on  a  commission  basis.  The 
employer  purchases  for  B  an  accident  and 
health  insurance  policy  which  provides  that 
B  shall  receive  $50  per  week  during  any 
period  (after  a  7-day  waiting  period)  that 
he  is  unable  to  work  due  to  personal  injuries 
or  sickness.  B  incurs  an  injury  and  is  in¬ 
capacitated  for  two  weeks.  He  receives  $50 
under  the  insurance  policy  with  respect  to 
the  second  week  of  absence.  In  addition, 
during  the  2-week  period  of  absence  he  re¬ 
ceives  a  check  for  $40  from  his  employer  as 
his  commission  on  a  sale  which  he  made 
before  becoming  incapacitated.  Section  105 
(d)  applies  to  the  $50  received  through  the 
insurance  policy,  but  does  not  apply  to  the 
$40  commission  which  B  earned  prior  to  the 
period  of  absence  from  work. 

(c)  Limitation  in  the  case  of  absence 
from  work  due  to  sickness.  (1)  In  the 
case  of  a  period  of  absence  from  work 
on  account  of  sickness  the  exclusion  pro¬ 
vided  by  section  105  (d)  does  not  apply 
to  amounts  attributable  to  the  first  seven 
calendar  days  of  such  period  unless  the 
employee  is  hospitalized  on  account  of 
sickness  for  at  least  one  day  during  the 
period  of  absence  from  work.  This  limi¬ 
tation  does  not  apply  if  the  absence  from 
work  is  due  to  personal  injuries.  The 
term  “personal  injuries”  means  physical 
harm  which  is  caused  by  violent  means. 
The  term  “sickness”  means  all  bodily 
infirmities  and  disorders  other  than 
“personal  injuries”. 

Example  (I).  Employee  C  normally  works 
five  days  (Monday  through  Friday)  during 
each  week.  On  Saturday,  October  2  (a  non¬ 
working  day),  C  Incurs  an  Illness  as  a  result 
of  which  he  does  not  return  to  work  until 
Wednesday,  October  13.  The  period  of  ab¬ 
sence  from  work  due  to  sickness  commences 
on  Monday,  October  4.  and  terminates  when 
C  returns  to  work  on  Wednesday,  October  13. 
If  C  is  not  hospitalized  during  this  illness, 
section  105  (d)  does  not  apply  to  amounts 
which  C  receives  under  his  employer’s  wage 
continuation  plan  attributable  to  the  7-day 
period  commencing  Monday,  October  4,  and 
ending  Sunday,  October  10,  inclusive. 

Example  (2).  Employee  D  incurs  an  in¬ 
jury  which  causes  him  to  be  absent  from 
work  two  days.  His  regular  wages  are  con¬ 
tinued  during  this  period  in  accordance 
with  the  wage  continuation  plan  of  his  em¬ 
ployer.  Since  D’s  absence  from  work  was 
due  to  an  injury,  rather  than  sickness,  the 
7-day  waiting  period  does  not  apply,  and, 
subject  to  the  other  requirements  of  section 
105  (d),  D  is  entitled  to  an  exclusion  with 
respect  to  the  amounts  received  under  the 
employer’s  plan  attributable  to  the  2-day 
period  of  absence. 

(2)  If  the  period  of  absence  due  to 
sickness  commences  after  the  start  of  a 
working  day,  the  amount  received  with 


1782 


PROPOSED  RULE  MAKING 


respect  to  the  portion  of  such  day  that 
the  employee  is  absent  from  work  shall 
be  considered  the  amount  attributable 
to  the  first  calendar  day  of  the  period  of 
absence  from  work  due  to  sickness. 

Example.  Employee  E  normally  works 
from  9  a.  m.  until  5:30  p.  m.  on  five  days 
(Monday  through  Friday)  during  each 
week.  From  noon  on  Friday,  September  3, 
until  noon  on  Monday,  September  13,  E  Is 
absent  from  work  on  account  of  sickness 
but  is  not  hospitalized  at  any  time  during 
this  period.  Section  105  (d)  does  not  apply 
to  amounts  received  by  E  under  his  em¬ 
ployer’s  wage  continuation  plan  which  are 
attributable  to  the  calendar  period  begin¬ 
ning  September  3  and  ending  September  9, 
inclusive.  However,  if  the  other  require¬ 
ments  of  section  105  (d)  are  met,  E  may 
exclude  from  gross  income  amounts  attribut¬ 
able  to  the  period  beginning  September  10 
and  ending  at  noon  on  September  13,  in¬ 
clusive. 

(3)  An  employee  is  considered  to  be 
hospitalized  for  one  day  only  if  he  is  ad¬ 
mitted  to  and  confined  in  a  hospital  as 
a  bed  patient  for  at  least  one  hospital 
day.  Entry  into  a  hospital  as  an  in-and- 
out  patient  does  not  constitute  hospital¬ 
ization  for  purposes  of  section  105  (d). 
The  same  applies  to  mere  entry  into  the 
out-patient  ward  or  the  emergency 
ward  of  a  hospital. 

(d)  Exclusion  not  applicable  to  the 
extent  that  amounts  exceed  a  weekly 
rate  of  $100 — (1)  In  general.  Amounts 
received  under  a  wage  continuation  plan 
which  are  not  excludable  from  gross  in¬ 
come  as  being  attributable  to  contribu¬ 
tions  of  the  employee  (see  §  1.105-1  (b) ) 
must  be  included  in  gross  income  under 
section  105  (d)  to  the  extent  that  the 
weekly  rate  of  such  amounts  exceeds 
$100.  If,  with  respect  to  any  week  or 
portion  thereof,  the  employee  receives 
amounts  under  a  single  wage  continua¬ 
tion  plan,  the  weekly  rate  for  purposes 
of  section  105  (d)  shall  be  determined 
under  subparagraph  (2)  of  this  para¬ 
graph.  If,  with  respect  to  any  week  or 
portion  thereof,  the  employee  receives 
amounts  under  two  or  more  wage  con¬ 
tinuation  plans  (whether  such  plans  are 
maintained  by  or  for  the  same  employer 
or  by  different  employers)  the  weekly 
rate  of  amounts  received  under  each 
plan  shall  be  determined  under  subpar¬ 
agraph  (2)  of  this  paragraph  and  the 
weekly  rate  for  purposes  of  section  105 
(d)  shall  be  the  sum  of  all  such  weekly 
rates. 

Example  ( 1 ).  An  employee  whose  weekly 
6alary  is  $120  is  covered  by  two  wage  contin¬ 
uation  plans  maintained  by  his  employer. 
Plan  A  is  a  contributory  insured  plan  to 
which  the  employee  contributes  60  percent 
of  the  premiums  and  which  provides  a 
weekly  payment  of  $30.  Plan  B  is  a  salary 
continuation  plan  completely  financed  by 
the  employer.  Since  60  percent  of  the  cost 
of  plan  A  is  contributed  by  the  employee,  60 
percent  of  the  weekly  payment  of  $30  ($18) 
is  excluded  from  gross  income  under  section 
104  (a)  (3).  The  remainder  of  each  weekly 
payment  ($12)  is  the  weekly  rate  of  plan 
A.  Since  the  employer  pays  the  entire  cost 
of  plan  B,  the  weekly  rate  of  this  plan  is  the 
total  amount  paid  per  week.  In  the  case  of 
an  employee  whose  weekly  wages  of  $120  are 
continued  under  plan  B,  the  weekly  rate 
for  the  employee  for  purposes  of  section  105 
(d)  is  $132  ($120  from  plan  B,  plus  $12  from 
plan  A). 


Example  (2).  Assume  In  Example  (1) 
that  plan  A  provides  a  watlng  period  of  four 
calendar  days  while  plan  B  is  effective  imme¬ 
diately.  For  the  first  four  days  of  absence 
the  weekly  rate  for  purposes  of  section  105 
(d)  is  $120,  and  for  periods  after  the  first 
four  days  the  weekly  rate  for  purposes  of 
section  105  (d)  is  $132. 

(2)  Determination  of  weekly  rate  at 
which  amounts  are  paid  under  a  wage 
continuation  plan — (i)  Pay  period  de¬ 
fined.  For  purposes  of  this  subpara¬ 
graph  the  pay  period  of  a  particular  wage 
continuation  plan  shall  be  determined 
by  reference  to  such  plan.  If,  in  the 
usual  operation  of  the  plan,  benefits  are 
paid  at  the  same  intervals  as  regular 
v/ages,  then  the  pay  period  of  such  bene¬ 
fits  shall  be  the  period  for  which  a  pay¬ 
ment  of  wages  is  ordinarily  made  to  the 
employee  by  the  employer.  If  plan 
benefits  are  ordinarily  paid  separately 
from  regular  wages  then  the  pay  period 
of  such  benefits  shall  be  the  period  for 
which  payment  of  such  benefits  is  ordi¬ 
narily  made. 

(ii)  Weekly  pay  period.  If  benefits 
are  paid  on  the  basis  of  a  weekly  pay 
period  the  weekly  rate  at  which  such 
benefits  are  paid  shall  be  the  weekly 
amount  of  such  benefits. 

(iii)  Biweekly  pay  period.  If  bene¬ 
fits  are  paid  on  the  basis  of  a  biweekly 
pay  period,  the  weekly  rate  at  which  such 
benefits  are  paid  shall  be  one-half  of 
the  biweekly  rate. 

(iv)  Semimonthly  pay  period.  If  ben¬ 
efits  are  paid  on  the  basis  of  a  semi¬ 
monthly  pay  period,  the  weekly  rate  at 
which  such  benefits  are  paid  shall  be  the 
semimonthly  rate  multiplied  by  24  and 
divided  by  52. 

(v)  Monthly  pay  period.  If  benefits 
are  paid  on  the  basis  of  a  monthly  pay 
period,  the  weekly  rate  at  which  such 
benefits  are  paid  shall  be  the  monthly 
rate  multiplied  by  12  and  divided  by  52. 

(vi)  Other  pay  periods.  If  benefits 
are  paid  on  the  basis  of  a  period  other 
than  a  period  described  in  subdivisions 
(ii)  through  (v)  of  this  subparagraph, 
the  weekly  rate  at  which  such  benefits 
are  paid  shall  be  determined  by  ascer¬ 
taining  the  annual  rate  at  which  such 
benefits  are  paid  and  dividing  such 
annual  rate  by  52. 

(vii)  Absence  for  less  than  full  pay 
period.  If  benefits  are  paid  for  a  period 
of  absence  from  work  which  is  less  than 
a  full  pay  period,  the  weekly  rate  at 
which  such  benefits  are  provided  under 
the  wage  continuation  plan  shall  be  de¬ 
termined  by  reference  to  the  amount  of 
benefits  which  the  employee  would  have 
normally  received  had  he  been  absent 
from  work  for  a  full  pay  period.  For 
example,  if  the  employer’s  wage  contin¬ 
uation  plan  provides  that  an  employee 
shall  receive  regular  wages  ($240  per 
biweekly  pay  period)  during  a  period  of 
absence  due  to  injury  or  sickness,  and  the 
employee  is  absent  one  day  and  receives 
$24  under  the  plan,  the  weekly  rate  is 
nevertheless  $120. 

(viii)  Examples.  The  operation  of 
these  rules  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A's  employer  maintains  a 
noncontributory  plan  which  provides  for 
the  continuation  of  regular  salary  during 
periods  of  absence  from  work  due  to  per¬ 


sonal  injuries  or  sickness.  A,  an  office  em¬ 
ployee,  receives  regular  salary  of  $520  per 
month,  and  he  is  paid  on  the  basis  of  a 
monthly  pay  period.  Since  benefits  under 
the  salary  continuation  plan  are  paid  at 
the  same  intervals  as  regular  salary,  the  pay 
period  of  the  plan  is  monthly.  For  purposes 
of  section  105  (d),  the  weekly  rate  at  which 
benefits  are  paid  to  A  under  the  plan  is 
$120,  determined  as  follows: 

$520  (monthly  rate)  X  12 - $6,240  (annual 

rate) 

l6240  . $120  (weekly 

52  rate) 

Example  (2).  B,  a  factory  employee  of  the 
same  employer,  is  paid  regular  wages  on  the 
basis  of  a  10-day  pay  period.  B’s  regular 
wages  are  $200  per  pay  period.  If  B  is  absent 
from  work  the  weekly  rate  of  any  amount 
he  receives  under  his  employer’s  plan  will 
be  determined  as  follows,  regardless  of  the 
length  of  the  period  that  he  is  absent  from 
work: 


$7,300 

52 


$140.38  (weekly  rate) 


365 X $200 
'  10 


$7,300  (annual  rate) 


(3)  Determination  of  amount  exclud¬ 
able.  If  the  weekly  rate  for  purposes  of 
section  105  (d)  (as  determined  in  (1) 
hereof)  does  not  exceed  $100,  the  amount 
received  which  is  not  attributable  to  the 
7-day  waiting  period  described  in 
§  1.105-4  (c)  is  fully  excludable  from 
gross  income.  If  the  weekly  rate  for 
purposes  of  section  105  (d)  (as  deter¬ 
mined  in  (1)  hereof)  exceeds  $100,  the 
amount  received  which  is  not  attribut¬ 
able  to  the  7-day  waiting  period  pro¬ 
vided  in  paragraph  (c)  of  this  section 
is  only  partially  excludable.  The  ex¬ 
cludable  portion  of  such  amount  shall 
bear  the  same  ratio  to  such  amount  as 
$100  bears  to  the  weekly  rate  for  pur¬ 
poses  of  section  105  (d). 

Example.  The  weekly  rate  of  benefits  In 
the  case  of  Employee  A  in  example  (1)  of 
subparagraph  (2)  (viii),  above,  was  $120. 
If  A  does  not  receive  amounts  under  any 
other  plan  this  is  the  weekly  rate  for  pur¬ 
poses  of  section  105  (d).  Assume  that  A 
is  absent  from  work  on  account  of  injury 
for  3  days  and  receives  full  pay  of  $72  for 
such  period  of  absence.  Since  there  is  no 
waiting  period  requirement,  the  exclusion  is 
$60,  computed  as  follows: 

Amount  excludable  from  gross  income- 


72  x  100 
120 


or  $60. 


§  1.105-5  Accident  and  health  plans. 
Sections  104  (a)  (3)  and  105  (b),  (c), 
and  (d)  exclude  from  gross  income  cer¬ 
tain  amounts  received  through  accident 
or  health  insurance.  Section  105  (e) 
provides  that  for  the  purposes  of  sec¬ 
tions  104  and  105  amounts  received 
through  an  accident  or  health  plan  for 
employees,  and  amounts  received  from 
a  sickness  and  disability  fund  for  em¬ 
ployees  maintained  under  the  law  of  a 
State,  a  Territory,  or  the  District  of 
Columbia,  shall  be  treated  as  amounts 
received  through  accident  or  health  in¬ 
surance.  In  general,  an  accident  or 
health  plan  is  an  arrangement  for  the 
payment  of  amounts  to  employees  in  the 
event  of  personal  injuries  or  sickness.  A 
plan  may  cover  one  or  more  employees, 
and  there  may  be  different  plans  for  dif¬ 
ferent  employees  or  classes  of  employees. 
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An  accident  or  health  plan  may  be  either 
insured  or  noninsured,  and  it  is  not 
necessary  that  the  plan  be  in  writing  or 
that  the  employee’s  rights  to  benefits 
under  the  plan  be  enforceable.  How¬ 
ever,  if  the  employee’s  rights  are  not 
enforceable,  an  amount  will  be  deemed 
to  be  received  under  a  plan  only  if,  on 
the  date  the  employee  became  sick  or 
injured,  the  employee  was  covered  by  a 
plan  (or  a  program,  policy,  or  custom 
having  the  effect  of  a  plan)  providing 
for  the  payment  of  amounts  to  the  em¬ 
ployee  in  the  event  of  personal  injuries 
or  sickness,  and  notice  or  knowledge  of 
such  plan  was  reasonably  available  to 
the  employee.  It  is  immaterial  who 
makes  payment  of  the  benefits  provided 
by  the  plan.  For  example,  payment  may 
be  made  by  the  employer,  a  welfare  fund, 
a  State  sickness  or  disability  benefits 
fund,  an  association  of  employers  or  em¬ 
ployees,  or  by  an  insurance  company. 

§  1.106  Statutory  provisions;  contri¬ 
butions  by  employer  to  accident  and 
health  plans. 

Sec.  106.  Contributions  "by  employers  to 
accident  and  health  plans.  Gross  Income 
does  not  include  contributions  by  the  em¬ 
ployer  to  accident  or  health  plans  for  com¬ 
pensation  (through  insurance  or  otherwise) 
to  his  employees  for  personal  injuries  or 
sickness. 

§  1.106-1  Contributions  by  employer 
to  accident  and  health  plans.  The  gross 
income  of  an  employee  does  not  include 
contributions  which  his  employer  makes 
to  an  accident  or  health  plan  for  com¬ 
pensation  (through  insurance  or  other¬ 
wise)  to  the  employee  for  personal  in¬ 
juries  or  sickness.  The  employer  may 
contribute  to  an  accident  or  health  plan 
either  by  paying  the  premium  (or  a  por¬ 
tion  of  the  premium)  on  a  policy  of  ac¬ 
cident  or  health  insurance  covering  one 
or  more  of  his  employees,  or  by  con¬ 
tributing  to  a  separate  trust  or  fund  (in¬ 
cluding  a  fund  referred  to  in  section  105 
(e) )  which  pays  accident  or  health  ben¬ 
efits  to  one  or  more  of  his  employees. 
However,  if  such  insurance  policy,  trust, 
or  fund  provides  other  benefits  in  addi¬ 
tion  to  accident  or  health  benefits,  sec¬ 
tion  106  applies  only  to  the  portion  of 
the  employer’s  contribution  which  is 
clearly  shown  to  be  allocable  to  accident 
or  health  benefits.  See  §  1.104-1  (d) 
and  §§  1.105-1  through  1.105-5,  inclu¬ 
sive,  for  rules  relating  to  exclusion  from 
an  employee’s  gross  income  of  amounts 
received  through  accident  or  health  in¬ 
surance  and  through  accident  or  health 
plans. 

IP.  R.  Doc.  55-2433;  Filed,  Max.  23,  1955; 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  906  ] 

[Docket  No.  AO  210-A6] 

Handling  of  Milk  in  Tulsa-Muskogee, 
Oklahoma,  Marketing  Area 

NOTICE  OF  HEARING  ON  PROPOSED  AMEND¬ 
MENTS  TO  TENTATIVE  MARKETING  AGREE¬ 
MENT  AND  TO  ORDER,  AS  AMENDED 

Pursuant  to  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended 


(7  U.  S.  C.  601  et  seq.) ,  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR 
Part  900),  notice  is  hereby  given  of  a 
public  hearing  to  be  held  at  the  Hotel 
Tulsa,  Western  Room,  Tulsa,  Oklahoma, 
beginning  at  10:00  a.  m.,  c.  s.  t.,  March  28, 
1955,  for  the  purpose  of  receiving  evi¬ 
dence  with  respect  to  proposed  amend¬ 
ments  hereinafter  set  forth,  or  appro¬ 
priate  modifications  thereof,  to  the  ten¬ 
tative  marketing  agreement  heretofore 
approved  by  the  Secretary  of  Agriculture 
and  to  the  order,  as  amended,  regulating 
the  handling  of  milk  in  the  Tulsa-Mus¬ 
kogee,  Oklahoma,  marketing  area. 
These  proposed  amendments  have  not 
received  the  approval  of  the  Secretary  of 
Agriculture. 

Amendments  to  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
Tulsa-Muskogee,  Oklahoma,  marketing 
area,  were  proposed  as  enumerated 
below : 

Proposed  by  the  Pure  Milk  Producers 
Association  of  Eastern  Oklahoma: 

1.  Delete  §  906.7  and  insert  in  lieu 
thereof,  the  following: 

§  906.7  Approved  plant.  “Approved 
plant”  means:  (a)  Any  plant  currently 
used  for  receiving  milk  directly  from 
producers  or  for  the  processing  of  milk 
received  from  a  plant  described  under 
paragraph  (b)  of  this  section,  which  has 
been  approved  by  a  municipal  or  state 
health  authority  having  jurisdiction  in 
the  marketing  area  or  by  a  Federal 
agency  located  in  the  marketing  area, 
and  from  which  Class  I  products  are 
disposed  of  on  routes  for  fluid  consump¬ 
tion  in  the  marketing  area;  (b)  a  plant 
operated  by  a  cooperative  association  lo¬ 
cated  within  the  marketing  area,  which 
has  been  approved  by  a  municipal  or 
state  health  authority  having  jurisdic¬ 
tion  in  the  marketing  area  or  by  a  Fed¬ 
eral  agency  located  in  the  marketing 
area,  for  receiving  Grade  “A”  milk  di¬ 
rectly  from  producers  or  other  handlers. 

2.  Delete  §  906.9  and  insert  in  lieu 
thereof  the  following: 

§  906.9  Handler.  “Handler”  means: 
(a)  Any  person  in  his  capacity  as  an  op¬ 
erator  of  an  approved  plant  and  (b)  a 
cooperative  association  with  respect  to 
milk  of  any  producer (s)  which  it  causes 
to  be  diverted  from  an  approved  plant  to 
an  unapproved  plant. 

3.  In  §  906.51  (a)  change  the  Class  I 
differential  for  the  months  of  April,  May 
and  June  of  each  year  from  $1.45  to 
$1.65. 

4.  Delete  subparagraphs  (1),  (2)  and 
(3)  of  §  906.51  (a)  and  substitute  there¬ 
for  the  following : 

(1)  Divide  the  total  receipts  of  pro¬ 
ducer  milk  in  the  twelve  months  ending 
on  the  last  day  of  the  second  preceding 
month  by  the  total  gross  volume  of  Class 
I  milk  (excluding  interhandler  transfers 
and  sales  by  producer-handlers  and  han¬ 
dlers  partially  exempt  from  this  order 
pursuant  to  §  906.61)  for  the  same 
months,  multiply  the  result  by  100,  and 
round  to  the  nearest  whole  number. 
The  result  shall  be  known  as  the  Class  I 
utilization  percentage. 


(2)  Compute  a  “not  utilization  per¬ 
centage”  by  algebraically  subtracting 
from  the  Class  I  utilization  percentage 
computed  pursuant  to  subparagraph  (1) 
of  this  paragraph,  a  standard  utilization 
percentage  of  130. 

(3)  For  each  minus  percentage  point 
in  excess  of  1  in  the  “net  utilization  per¬ 
centage”,  the  Class  I  price  shall  be  in¬ 
creased  3  cents  in  September,  October, 
November,  and  December;  2  cents  in  all 
other  months;  and  for  each  plus  percent¬ 
age  point  in  excess  of  1  in  the  “net 
utilization  percentage”,  the  Class  I  price 
shall  be  decreased  3  cents  in  April,  May, 
June,  and  July;  2  cents  in  all  other 
months:  Provided,  That  in  no  event  shall 
an  adjustment  made  pursuant  to  this 
subparagraph  exceed  23  cents  per  hun¬ 
dredweight.  And  provided  further,  That 
for  each  of  the  months  of  September, 
October,  November,  and  December,  such 
price  shall  not  be  less  than  that  for  the 
preceding  month,  and  that  for  each  of 
the  months  of  April,  May,  and  June  such 
price  shall  not  be  more  than  that  for  the 
preceding  month  as  a  result  of  the  action 
of  the  supply-demand  adjustments  pro¬ 
vided  herein. 

5.  In  §  906.53  Location  adjustment 
credit  to  handlers  consider  an  amend¬ 
ment  to  paragraph  (b)  (1)  to  limit 
the  volume  of  milk  to  which  the  location 
adjustment  credit  to  handlers  will  apply 
to  the  amount  required  for  Class  I  by  the 
handler  who  receives  the  milk  and  to 
provide  for  an  allocation  of  producer 
milk  to  Class  I  for  the  purposes  of  de¬ 
termining  this  credit  by  giving  first  pri¬ 
ority  to  the  milk  received  directly  from 
producers  at  the  approved  plant  located 
in  the  marketing  area  and  next  to  that 
milk  received  at  the  receiving  stations  in 
sequence  at  which  the  lowest  location 
adjustment  credit  would  apply. 

6.  Delete  paragraph  (a)  of  §  906.65  and 
substitute  therefor  the  following: 

(a)  Divide  the  total  pounds  of  milk 
received  by  a  handler (s)  from  such  pro¬ 
ducer  during  the  months  of  September 
through  January  immediately  preceding 
by  153. 

7.  Add  a  provision  to  the  effect  that 
any  handler  using  other  source  milk  as 
Class  I  shall  pay  into  the  pool  an  amount 
equal  to  the  difference  in  Class  I  and 
Class  H  price  for  the  amount  of  other 
source  milk  so  used. 

Proposed  by  Handlers  Subject  to  Order 
No.  6: 

8.  Delete  §  906.7  and  substitute  there¬ 
for  the  following: 

§  906.7  Approved  plant.  “Approved 
plant”  means  any  plant  or  receiving 
station  (a)  approved  by  any  health  au¬ 
thority  having  jurisdiction  in  the  area 
for  the  handling  of  milk  to  be  disposed 
of  for  fluid  milk  for  human  consumption 
as  milk  in  the  marketing  area  at  which 
milk  is  received  from  approved  dairy 
farmers;  or  (b)  supplying  Class  I  milk 
products  to  any  agency,  institution  or 
installation  of  the  United  States  Govern¬ 
ment  located  within  the  marketing  area. 

9.  Insert  a  new  §  906.16  which  shall 
read  as  follows: 

§  906.16  Pool  plant.  “Pool  plant” 
means  any  approved  plant  other  than 
that  of  a  producer-handler. 
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(a)  During  any  of  the  months  of 
March,  April,  May  or  June  within  which 
such  plant  disposes  of  as  Class  I  milk  an 
amount  equal  to  40  percent  or  more  of 
such  plant's  total  receipts  of  milk  from 
approved  dairy  farmers  and  disposes  of 
as  Class  I  milk  on  routes  in  the  market¬ 
ing  area  an  amount  equal  to  20  percent 
or  more  of  such  plant’s  total  receipts 
from  approved  dairy  farmers;  or 

(b)  During  any  of  the  other  months 
within  which  such  plant  disposes  of  as 
Class  I  milk  an  amount  equal  to  50  per¬ 
cent  or  more  of  such  plant’s  total  re¬ 
ceipts  of  milk  from  approved  dairy 
farmers  and  disposes  of  as  Class  I  milk 
on  routes  in  the  marketing  area  an 
amount  equal  to  25  percent  or  more  of 
such  plant’s  total  receipts  from  approved 
farmers;  or 

(c)  Any  approved  plant  which  does 
not  process  milk  or  operate  routes  there¬ 
from  shall  be  a  pool  plant  if  it  ships  to 
a  plant(s)  described  in  paragraph  (a) 
or  (b)  of  this  section,  at  least  70  per¬ 
cent  of  its  receipts  from  approved  dairy 
farmers  and  is  not  under  suspension  as 
a  pool  plant  pursuant  to  §  906.62.  A 
plant  which  fulfills  this  requirement  for 
each  of  the  months  of  July  through  De¬ 
cember,  inclusive,  of  the  same  year  shall 
be  a  pool  plant  until  July  1st  of  the  fol¬ 
lowing  year:  Provided,  That  the  milk 
received  at  the  plant  continues  to  be 
qualified  under  the  applicable  health 
requirements  as  a  source  of  milk  for  the 
plants  supplied  by  it  during  said 
months:  Provided  further,  That  the 
operator  of  such  plant  does  not  notify 
the  Market  Administrator  that  the  plant 
should  be  withdrawn  from  the  pool;  in 
the  event  such  notification  is  given  the 
plant  will  not  be  a  pool  plant  starting 
with  the  beginning  of  the  delivery  period 
following  receipt  of  the  notification  by 
the  Market  Administrator,  except  during 
the  delivery  period  in  which  the  condi¬ 
tion  set  forth  in  the  first  sentence  of 
this  paragraph  is  fulfilled ;  and 

(d)  For  the  purpose  of  this  definition, 
the  following  shall  apply: 

(1)  Milk  diverted  from  an  approved 
plant  for  the  account  of  the  handler 
operating  such  approved  plant  shall  be 
considered  a  receipt  at  the  approved 
plant  from  which  it  was  diverted;  and 

(2)  Milk  diverted  from  an  approved 
plant  to  an  unapproved  plant  for  the 
account  of  a  cooperative  association 
which  does  not  operate  a  plant  shall 
be  deemed  to  have  been  received  by  such 
cooperative  association  at  a  pool  plant. 

10.  Delete  §  906.9  Handler  and  sub¬ 
stitute  in  lieu  thereof  the  following: 

§  906.9  Handler.  “Handler”  means: 
(a)  The  operator  of  an  approved  plant 
(whether  or  not  such  approved  plant  is 
a  pool  plant)  in  his  capacity  as  such; 
or  (b)  any  cooperative  association  with 
respect  to  the  milk  of  any  approved 
dairy  farmer  which  such  cooperative  as¬ 
sociation  causes  to  be  diverted  from  a 
pool  plant  to  another  milk  plant  for  the 
account  of  such  cooperative  association 
and  for  which  it  receives  not  less  than 
the  applicable  class  prices  pursuant  to 
§§  906.51  through  906.52. 

11.  Add  a  new  §  906.17  to  read  as  fol¬ 
lows:  §  906.17  Approved  dairy  farmer. 


“Approved  dairy  farmer”  means:  Any 
person  who  holds  a  currently  valid  per¬ 
mit  or  license  issued  by  any  health 
authority  having  jurisdiction  in  the  mar¬ 
keting  area  for  the  production  of  milk 
to  be  disposed  of  as  Grade  A  milk  or 
producers’  milk  acceptable  to  agencies 
of  the  United  States  Government  which 
is  received  at  a  plant  supplying  Class  I 
milk  to  such  an  institution,  installation 
or  base  in  the  marketing  area. 

12.  Delete  §  906.10  and  in  lieu  thereof 
substitute  the  following: 

§  906.10  Producer.  “Producer” 
means  any  approved  dairy  farmer,  other 
than  a  producer-handler,  whose  milk  is 
received  at  a  pool  plant  or  is  diverted 
from  a  pool  plant  by  the  handler  who 
operates  such  pool  plant,  or  by  a  coop¬ 
erative  association,  to  a  plant  which  is 
not  a  pool  plant  for  the  account  of  such 
handler  or  cooperative  association. 
“Producer”  does  not  mean  any  approved 
dairy  farmer  with  respect  to  milk  re¬ 
ceived  by  a  handler  who  is  partially 
exempted  from  the  provisions  of  this 
order  pursuant  to  §906.61. 

13.  Delete  §  906.13  and  substitute  in 
lieu  thereof  the  following: 

§  906.13  Producer -handler.  “Pro¬ 
ducer-handler”  means  any  approved 
dairy  farmer  who  operates  an  approved 
plant,  but  who  receives  no  milk  from 
other  approved  dairy  farmers. 

14.  Delete  §  906.11  and  substitute 
therefor  the  following: 

§  906.11  Producer  milk.  “Producer 
milk”  means  all  skim  milk  and  butterfat 
produced  by  a  producer,  which  is  re¬ 
ceived  at  a  pool  plant  either  directly 
from  such  producer  or  from  other 
handlers. 

15.  Amend  §  906.22  (i)  by  inserting  in 
the  third  line  thereof  after  the  words 
“cooperative  association”  the  following 
language:  “not  operating  an  approved 
plant”.  The  rest  of  this  subparagraph 
to  remain  as  is. 

16.  Add  a  new  §  906.18  to  read  as  fol¬ 
lows: 

§  906.18  Diversion.  “Diversion” 
means  the  movement  of  milk  from  an 
approved  dairy  farm  to  a  nonpool  plant 
for  the  account  of  a  handler  operating  a 
pool  plant  or  for  the  account  of  a  coop¬ 
erative  association  which  does  not  op¬ 
erate  an  approved  plant. 

17.  Amend  §  906.30  by  adding  a  new 
paragraph  (f)  and  renumbering  the 
present  paragraph  (f)  as  (g).  The  new 
paragraph  (f)  shall  read  as  follows: 

(f)  All  sales  and  shipments  of  bulk 
milk  sold  or  shipped  outside  of  the  mar¬ 
keting  area. 

18.  Amend  §  906.33  by  adding  a  new 
paragraph  (e)  which  shall  read  as 
follows: 

(e)  The  price  received  for  any  fluid 
milk  moved  to  a  nonpool  plant  within 
or  without  the  marketing  area  or  by  a 
cooperative  association. 

19.  Amend  §  906.46  (a)  by  substituting 
for  subparagraph  (2)  thereof  the  fol¬ 
lowing  language  and  renumbering  the 
present  subparagraph  (2)  as  subpara¬ 


graph  (3)  and  renumbering  each  sub- 
paragraph  thereafter.  Paragraph  (a) 
(2)  shall  read  as  follows: 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  milk  equivalent 
poundage  of  pounds  of  dry  powder  which 
are  added  to  Class  I  products  as  dry 
powder  for  the  purpose  of  increasing  the 
milk  solids  of  such  Class  I  products. 

20.  Amend  §  906.51  (a)  (3)  by  chang¬ 
ing  the  proviso  at  the  end  of  subpara¬ 
graph  (3)  to  read  as  follows:  " Provided , 
That  in  no  event  shall  an  adjustment 
made  pursuant  to  this  subparagraph 
exceed  230  per  hundredweight.” 

21.  Amend  §  906.53  by  deleting  the 
schedule  of  miles  and  cents  per  hundred¬ 
weight  presently  shown  and  substitute 


the  following: 

Cents 

Distance  from  the  area  of  the  per 

city  hall  in  Tulsa  or  the  hundred- 
city  hall  in  Muskogee:  weight 

35  to  50  miles _  15 


For  each  additional  fifteen  miles  or  frac¬ 
tion  thereof  add  2  cents  per  hundredweight. 

22.  Amend  §  906.61  by  deleting  para¬ 
graph  (b)  thereof  and  substitute  there¬ 
for  a  new  paragraph  (b)  which  shall  read 
as  follows: 

(b)  In  the  case  of  any  handler  who  the 
Secretary  determines  disposes  of  a 
greater  portion  of  his  milk  as  Class  I 
milk  in  this  market  but  who  is  also  regu¬ 
lated  by  another  milk  marketing  agree¬ 
ment  or  order  issued  pursuant  to  the  act, 
the  value  of  milk  under  this  order  shall 
be  the  class  prices  as  determined  by 
§§  906.50,  906.51  and  906.52  plus  any 
amount  paid  producers  above  order 
prices  and  further  plus  4  cents  per  hun¬ 
dredweight  for  each  15  miles  or  fraction 
thereof  that  such  other  marketing  area 
is  from  the  plant  of  the  handler. 

23.  Add  a  new  §  906.62,  reading  as 
follows: 

§  906.62  Handler  operating  an  ap¬ 
proved  plant  which  is  not  a  pool  plant. 
Each  handler  who  operates  an  approved 
plant  which  is  not  a  pool  plant  during  a 
month,  shall  in  lieu  of  the  payments 
required  pursuant  to  §§  906.80  through 
906.85,  pay  to  the  market  administrator, 
for  the  producer-settlement  fund,  on  or 
before  the  25th  day  after  the  end  of  such 
month,  the  amount  resulting  from  the 
computations  of  either  paragraph  (a)  or 
(b)  of  this  section,  whichever  is  less. 

(a)  The  product  of  the  quantity  of 
milk  received  by  such  handler  which  was 
disposed  of  in  the  marketing  area  on 
routes  as  Class  I  milk  during  the  month 
multiplied  by  the  difference  between  the 
price  for  Class  I  milk  pursuant  to  §  906.51 
and  the  price  for  Class  II  milk  pursuant 
to  §  906.51  (b). 

(b)  Any  plus  amount  resulting  from 
the  following  computation:  From  an 
amount  equal  to  the  net  pool  obligation 
which  would  be  computed  pursuant  to 
§  906.70  for  such  handler  for  such  month 
if  such  handler  operated  a  pool  plant 
deduct  the  gross  payments  made  by  such 
handler  to  approved  dairy  farmers  for 
milk  received  during  such  month. 

24.  Add  a  new  §  906.63  to  read  as 
follows: 
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§  906.63  Suspension  of  approved  plant. 
Any  plant  described  in  §  906.16  (c)  will 
be  automatically  suspended  as  a  pool 
plant  and  said  suspension  to  remain 
effective  during  each  of  the  delivery 
periods  of  March  through  June,  both 
inclusive,  of  the  next  succeeding  year 
unless : 

(a)  At  least  80  percent  of  the  milk 
received  from  approved  dairy  farmers  is 
shipped  to  a  plant  described  in  §  906.16 
(a)  or  (b) ,  during  each  of  the  delivery 
periods  of  July  through  December,  both 
inclusive;  or 

(b)  Such  plant  gives  notice  to  the 
market  administrator  in  writing  during 
each  of  the  delivery  periods  of  July 
through  December,  both  inclusive,  it  is 
willing  to  ship  an  amount  of  milk  in 
fluid  form  to  any  plant  described  in 
§  906.16  (a)  or  (b)  which  together  with 
such  amount  of  milk  as  it  disposes  of 
as  Class  I  milk  for  consumption  in  the 
marketing  area  in  said  delivery  period 
shall  include  not  less  than  80  percent  of 
milk  received  from  approved  dairy  farm¬ 
ers  during  the  delivery  period  to  which 
said  offer  applies:  Provided,  That: 

( 1 )  Said  notice  shall  contain  at  least 
the  following  information:  The  specific 
days  on  which  the  milk  will  be  available; 
the  amount  of  milk  available  on  each  of 
such  days  with  the  butterfat  content 
thereof,  and  if  such  plant  intends  to  offer 
its  entire  supply  of  milk  for  a  particular 
day,  the  offer  shall  so  state;  and  the 
price  to  be  charged  for  the  milk  offered 
and  the  terms  of  sale; 

(2)  Only  those  amounts  of  milk 
offered  for  sale  on  days  that  are  at  least 
9  full  days  after  the  date  on  which  said 
notice  is  postmarked  shall  be  included  in 
computing  the  total  amount  offered  for 
the  delivery  period; 

(3)  Only  such  amount  of  butterfat  or 
product  pounds  which  is  sold  on  any  day 
within  the  surplus  milk  manufacturing 
area  as  Class  I  milk  or  Class  II  milk  as  is 
in  excess  of  the  amount  offered  for  sale 
on  said  day  by  said  notice  shall  be  con¬ 
sidered  in  computing  the  amount  actu¬ 
ally,  sold  on  such  day,  but  the  entire 
amount  of  butterfat  or  product  pounds 
so  sold  shall  be  considered  if  such  sale 
occurs  on  a  day  on  which  no  offer  is 
made; 

(4)  Only  such  amount  of  milk  offered 
by  said  notice  on  any  day  shall  be  cred¬ 
ited  to  the  offer  as  is  not  in  excess  of  the 
amount  of  milk  received  from  producers 
on  said  day. 

Upon  receipt  of  said  notice  the  market 
administrator  shall  make  the  offer  and 
terms  thereof  public  by  transmitting  the 
same  to  all  handlers  not  later  than  one 
business  day  after  receiving  the  notice. 

Any  handler  who  desires  to  accept  an 
offer  shall  notify  the  offering  plant,  or 
the  person  whom  the  offering  handler 
has  designated  as  his  agent,  to  receive 
acceptance,  of  his  willingness  to  accept 
such  offer  at  least  4  days  prior  to  the 
date  on  which  the  milk  is  available  for 
purchase.  If  the  offering  plant  or  its 
agent  refuses  to  sell  and  deliver  the  milk 
to  the  handler  accepting  the  offer  and 
such  handler  so  notifies  the  market  ad¬ 
ministrator,  he  shall  verify  the  refusal  to 
sell  by  communicating  with  the  offering 
plant  or  its  agent.  If  upon  subsequent 
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audit  and  investigation  the  market  ad¬ 
ministrator  determines  that  such  milk 
had  not  actually  been  shipped  to  a  regu¬ 
lated  plant  serving  the  marketing  area, 
the  offer  for  said  day  shall  be  considered 
null  and  void,  and  in  determining  the 
plant’s  compliance  with  this  section  con¬ 
sideration  shall  be  given  only  to  sales  oc¬ 
curring  on  such  day. 

In  computing  required  percentages  of 
milk,  skim  milk,  and  cream  on  a  product 
pound  basis  any  sales  of  concentrated 
milk  or  condensed  skim  milk  to  a  regu¬ 
lated  plant  shall  be  based  upon  the 
quantity  of  the  milk  or  skim  milk  used 
in  its  production  rather  than  upon  the 
quantity  of  concentrated  milk  or  con¬ 
densed  skim  milk  sold. 

The  market  administrator  shall 
maintain  at  his  office  a  list  of  plants  (in¬ 
cluding  plant  location  and  name  of  oper¬ 
ator)  suspended  pursuant  to  this  sec¬ 
tion  which  shall  be  made  available  to 
any  interested  person  upon  request  and 
which  he  may  from  time  to  time  trans¬ 
mit  to  all  handlers  in  the  market. 

Any  milk  or  milk  product  received  at 
a  regulated  plant  from  a  plant  during 
any  period  of  suspension  pursuant  to 
this  section  shall  be  other  source  milk. 

Suspension  of  any  pool  plant  shall  not 
be  terminated  or  affected  by  transfer  of 
ownership  through  sale  or  otherwise. 

25.  Amend  §  906.51  by  adding  a  new 
paragraph  (b)  and  renumbering  the 
present  (b)  as  (c).  The  new  paragraph 
(b)  will  read  as  follows: 

(b)  Class  I  milk  moved  in  bulk  to  any 
plant  other  than  a  pool  plant  during  any 
of  the  delivery  periods  of  July  through 
December,  both  inclusive,  will  be  classi¬ 
fied  separately  and  its  price  shall  be  70 
cents  per  hundredweight  higher  than 
the  price  computed  in  paragraph  (a)  of 
this  section :  Provided,  If  such  bulk  milk 
is  made  available  to  a  pool  plant  under 
the  conditions  described  in  §  906.63  (b) 
the  price  for  such  milk  will  be  the  same 
as  that  computed  pursuant  to  paragraph 
(a)  of  this  section. 

26.  Delete  §  906.80  (c)  (1)  and  (2). 

27.  Amend  §  906.81  Location  adjust¬ 
ment  to  producers  by  deleting  the  mile¬ 
age  and  cents  per  hundredweight  sched¬ 
ule  and  substituting  therefor  the  follow¬ 
ing  language:  “Multiply  the  pounds  of 
producer  milk  allocated  to  Class  I  pur¬ 
suant  to  §  906.46  by  the  handlers  loca¬ 
tion  differential  determined  pursuant  to 
§  906.53,  dividing  the  sum  of  such  value 
by  the  total  pounds  of  producer  milk 
received,  and  rounding  the  resulting  fig¬ 
ure  to  the  nearest  full  cent:  Provided, 
That  if  during  the  same  delivery  period 
a  handler  received  milk  from  producers 
at  each  such  plant  shall  be  calculated  on 
the  basis  of  the  amount  of  Class  I  sales 
allocated  during  the  delivery  period  to 
producer  milk  received  at  each  plant 
multiplied  by  the  handlers  location  dif¬ 
ferential  calculated  for  each  plant  di¬ 
vided  by  the  total  receipts  of  producer 
milk  at  each  such  respective  plant  and 
rounded  to  the  nearest  full  cent.” 

28.  Delete  §  906.83  and  substitute 
therefor  the  following: 

§  906.83  Producer-settlement  fund. 
The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 


as  the  “Producer-settlement  fund”,  into 
which  he  shall  deposit  all  payments 
made  by  handlers  pursuant  to  §§  906.62, 
906.84  and  906.86,  together  with  pay¬ 
ments  received  from  the  administrator 
of  another  order  issued  pursuant  to  the 
act  which  have  been  required  under  such 
order  with  respect  to  milk  distributed 
from  plants  in  the  marketing  area  regu¬ 
lated  by  such  other  order  and  out  of 
which  he  shall  make  all  payments  to 
handlers  pursuant  to  §§  906.85  and 
906.86,  inclusive. 

29.  Amend  §  906.46  (a)  by  adding  new 
subparagraphs  (3)  and  (4)  which  shall 
read  as  follows  and  renumbering  the 
present  subparagraphs  (3)  to  (7)  as  (5) 
to  (9) : 

(3)  For  any  delivery  period  if  the  mar¬ 
ket  administrator  determines  there  is  not 
sufficient  amount  of  producer  milk  avail¬ 
able  in  the  plants  of  other  handlers 
which  can  be  obtained  at  the  Class 
prices  plus  a  reasonable  handling  charge 
and  if  the  total  pounds  of  skim  milk 
received  from  producers  and  other  han¬ 
dlers  is  less  than  110  percent  of  the 
total  pounds  of  skim  milk  classified  as 
Class  I  milk,  not  including  Class  I  milk 
transferred  to  plants  of  a  handler  or  to 
non-handler  plants,  subtract  pro  rata 
from  the  pounds  of  skim  milk  remaining 
in  each  class  the  pounds  of  skim  milk 
received  in  other  source  milk. 

(4)  Except  as  provided  in  subpara¬ 
graph  (3)  of  this  paragraph  subtract 
from  the  remaining  pounds  of  skim  milk 
in  series  beginning  with  Class  II,  the 
pounds  of  skim  milk  in  receipt  of  other 
source  milk. 

30.  Amend  §§  906.71,  906.72  and  906.73 
for  the  purpose  of  making  payment  to 
producers  on  an  individual  handler  basis. 

Proposed  by  the  Dairy  Division,  Agri¬ 
cultural  Marketing  Service: 

31.  Make  such  changes  as  may  be  re¬ 
quired  to  make  the  order  in  its  entirety 
conform  with  any  amendment  thereto 
which  may  result  from  this  hearing. 

Copies  of  this  notice  of  hearing,  and 
the  order  now  in  effect,  may  be  procured 
from  the  Market  Administrator,  2635 
East  11th  Street,  Royal  Theatre  Build¬ 
ing,  Tulsa  4,  Oklahoma,  or  the  Hearing 
Clerk,  United  States  Department  of 
Agriculture,  Room  112,  Administration 
Building.  Washington  25,  D.  C.,  or  may 
be  there  inspected. 

Dated:  March  21,  1955. 

[seal]  Roy  W.  Lennartson, 

Deputy  Administrator. 

[P.  R.  Doc.  55-2392;  Piled.  Mar.  23.  1955; 

8:46  a.  m.] 


[  7  CFR  Part  911  1 

[Docket  No.  AO-262-ROl] 

Handling  of  Milk  in  Texas  Panhandle 
Marketing  Area 

NOTICE  OF  REOPENING  OF  HEARING  ON  PRO¬ 
POSED  MARKETING  AGREEMENT  AND  ORDER 

Pursuant  to  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended 
(7  U.  S.  C.  601  et  seq.) ,  and  in  accordance 
with  the  applicable  rules  of  practice  and 
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procedure,  as  amended,  (7  CFR  Part 
900),  notice  is  hereby  given  of  the  re¬ 
opening  of  the  public  hearing  held  in 
Amarillo,  Texas,  January  31  through 
February  7,  1955,  on  a  proposed  market¬ 
ing  agreement  and  order,  regulating  the 
handling  of  milk  in  the  Texas  Panhandle 
marketing  area.  The  hearing  will  be 
reopened  at  10:00  a.  m.,  April  12,  1955, 
in  the  Herring  Hotel,  Amarillo,  Texas. 

The  purpose  of  the  reopened  hearing 
is  to  afford  interested  parties  opportunity 
to  submit  additional  evidence  with  re¬ 
spect  to  the  territory  which  should  be 
contained  in  and  defined  as  the  market¬ 
ing  area  of  a  proposed  marketing  agree¬ 
ment  and  order  regulating  the  handling 
of  milk  in  the  Texas  Panhandle  market¬ 
ing  area.  The  marketing  area  definition 
contained  in  the  original  hearing  notice 
(20  F.  R.  198)  consisted  of  Potter  County 
and  the  cities  of  Borger  and  Pampa, 
Texas.  The  hearing  notice  also  provided 
that  if  evidence  adduced  at  the  hearing 
indicated  that  it  would  not  be  feasible  to 
promulgate  an  order  for  this  more  lim¬ 
ited  area  or  that  additional  territory 
should  properly  be  included  under  any 
proposed  order  for  the  Texas  Panhandle 
area,  the  hearing  would  be  reopened  for 
the  purpose  of  giving  further  considera¬ 
tion  to  an  appropriate  marketing  area. 

No  determination  has  been  made  by 
the  Department  with  respect  to  the 
specific  territory  to  be  included  in  the 
marketing  area  of  a  proposed  order. 
However,  evidence  adduced  at  the  hear¬ 
ing  indicated  that  it  would  not  be  feasi¬ 
ble  to  promulgate  an  order  for  the  lim¬ 
ited  area  of  Potter  County  and  the  cities 
of  Borger  and  Pampa,  and  that  addi¬ 
tional  territory  would  need  to  be  in¬ 
cluded  under  any  proposed  order  for  the 
Texas  Panhandle  area.  For  the  purpose 
of  this  reopened  hearing  and  in  order  to 
adduce  additional  and  more  complete 
evidence,  therefore,  the  definition  for 
the  proposed  Texas  Panhandle  market¬ 
ing  area  shall  be  all  the  territory  within 
the  counties  of  Armstrong,  Briscoe, 
Carson,  Castro,  Childress,  Collingsworth, 
Cottle,  Dallam,  Deaf  Smith,  Donley, 
Gray,  Hale,  Hall,  Hansford,  Hartley, 
Hemphill,  Hutchinson,  Lipscomb,  Moore, 
Oldham,  Ochiltree,  Parmer,  Potter, 
Randall,  Roberts,  Sherman,  Swisher,  and 
Wheeler,  all  in  the  State  of  Texas. 
None  of  the  proposed  order  provisions 
which  have  been  considered  pursuant  to 
the  original  hearing  notice  and  which 
are  open  for  consideration  at  this  re¬ 
opened  hearing,  including  the  proposed 
marketing  area  definition  stated  above, 
has  received  the  approval  of  the  Secre¬ 
tary  of  Agriculture. 

Since  the  reopened  hearing  will  give 
consideration  to  a  larger  marketing  area 
than  was  contained  in  the  original  notice 
of  hearing,  opportunity  will  be  afforded 
all  interested  parties  to  submit  addi¬ 
tional  evidence  with  respect  to  all  pro¬ 
visions  of  the  proposed  regulation  in¬ 
cluding  whether  (1)  the  handling  of 
milk  in  the  area  proposed  to  be  regulated 
is  in  the  current  of  interstate  and  foreign 
commerce,  or  directly  burdens,  obstructs, 
or  affects  interstate  or  foreign  commerce, 
(2)  the  issuance  of  a  marketing  agree¬ 
ment  or  order  regulating  the  handling 
of  milk  in  the  area  is  justified,  and  (3) 
the  provisions  specified  in  the  proposals 


or  some  other  provisions,  appropriate  to 
the  terms  of  the  Agricultural  Marketing 
Agreement  Act,  will  best  tend  to  effec¬ 
tuate  the  declared  policy  of  the  Agricul¬ 
tural  Marketing  Agreement  Act  of  1937, 
as  amended. 

Copies  of  this  notice  of  hearing  may 
be  procured  from  the  Hearing  Clerk, 
Room  112,  Administration  Building, 
United  States  Department  of  Agricul¬ 
ture,  Washington  25,  D.  C.,  or  may  be 
there  inspected. 

Dated:  March  21,  1955. 

[seal]  Roy  W.  Lennartson, 

Deputy  Administrator. 

[F.  R.  Doc.  55-2390;  Filed,  Mar.  23,  1955; 

8:45  a.  m.] 


I  7  CFR  Part  963  ] 

[Docket  No.  AO-233-A2] 

Handling  of  Milk  in  Stark  County, 
Ohio,  Marketing  Area 

DECISION  WITH  RESPECT  TO  PROPOSED  MAR¬ 
KETING  AGREEMENT  AND  PROPOSED  ORDER 

AMENDING  ORDER,  AS  AMENDED 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure,  as  amended,  governing  the 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7 
CFR  Part  900),  a  public  hearing  was 
conducted  at  Canton,  Ohio,  on  February 
23,  1955,  pursuant  to  notice  thereof 
which  was  issued  on  February  3,  1955 
(20  F.  R.  810). 

The  material  issue  of  record  related  to 
the  pricing  of  milk  utilized  for  Class  II 
purposes. 

Findings  and  conclusions.  1.  T  h  e 
Staik  County  order  has  been  in  effect 
just  over  two  years.  It  provides  that  the 
price  for  Class  II  milk  (that  not  used  for 
fluid  purposes)  be  the  basic  formula 
price.  The  basic  formula  price  is  the 
highest  of  three  series:  namely,  an 
average  of  the  prices  paid  for  milk  at 
specified  Midwestern  condensaries ;  a 
formula  using  market  prices  of  butter 
and  nonfat  dry  milk  solids;  and  a  for¬ 
mula  using  the  market  prices  of  cheese 
and  butter. 

During  April,  May  and  June  of  the  last 
two  years  more  milk  was  produced  than 
could  be  physically  handled  at  the  regu¬ 
lated  plants.  In  April,  May,  and  June 
1953  nearly  a  million  pounds  per  month 
was  transferred  or  diverted  to  nonpool 
manufacturing  plants.  This  was  over  a 
quarter  of  the  total  volume  of  producer 
milk  in  Class  II  during  the  3 -month 
period.  In  1954  the  average  volume 
moved  averaged  over  1.4  million  pounds 
per  month  and  was  equal  to  30  percent 
of  the  total  quantity  of  producer  milk  in 
Class  n. 

The  handlers  remained  responsible  for 
most  of  the  milk  so  moved,  and  a  group 
of  them  for  which  data  were  compiled 
maintained  that  they  lost  an  average  of 
45  cents  per  hundredweight  in  1953,  and 
27  cents  in  1954,  solely  on  the  basis  of  the 
lower  prices  received  for  the  milk,  and 
without  accounting  for  any  extra  trans¬ 
portation  costs  or  other  additional  ex¬ 


penses  which  may  have  been  incurred. 
Extra  transportation  costs  can  be  mini¬ 
mized  but  not  always  eliminated  by 
diverting  entire  loads  directly  to  the 
manufacturing  plants.  It  appears  that 
the  losses  so  far  shown  for  1954  are  to 
be  somewhat  reduced  by  an  adjustment 
in  the  billings  on  milk  moved  to  a  cheese 
plant  operated  by  the  producers’  co¬ 
operative  association.  The  losses  re¬ 
ported  by  the  group  of  handlers  corre¬ 
spond  generally  to  prices  reported  at 
local  cheese  plants  and  creameries. 
During  the  two  spring  seasons,  1953  and 
1954,  the  cooperative  plant  paid  prices 
equal  to  or  above  those  at  the  other 
listed  plants.  However,  its  prices  aver¬ 
aged  28  cents  below  the  Class  II  price  in 
April,  May,  and  June  1953,  and  21  cents 
below  in  the  same  months  of  1954,  and 
the  plant  was  not  able  to  accommodate 
the  entire  volume  which  had  to  be  moved. 

The  value  of  the  Class  II  milk  proc¬ 
essed  in  handlers’  plants  cannot  be  so 
accurately  measured.  Most  of  such  milk 
is  used  for  ice  cream  or  cottage  cheese, 
either  directly  or  in  the  form  of  ingre¬ 
dients  or  stored  products  such  as  frozen 
cream  and  condensed  skim  milk.  The 
products  are  competitive  to  some  extent 
with  products  made  from  manufacturing 
grade  milk,  purchased  from  dairy  farm¬ 
ers  at  unregulated  plants  at  prices  lower 
than  the  Class  II  price.  On  the  other 
hand  the  cost  of  such  butterfat  and  solids 
as  might  be  purchased  by  the  handlers 
from  unregulated  sources  are  higher 
than  the  local  plant  prices,  and  the 
quality  of  the  inspected  milk  is  worth 
some  premium. 

During  the  first  two  years  of  the  order 
handlers  have  had  the  same  Class  II 
price  regardless  of  the  type  of  product 
manufactured  or  of  the  location  of  the 
plant  in  which  it  was  utilized.  On  the 
basis  of  the  present  record,  which  was 
confined  to  a  consideration  of  the  Class 
n  price  for  only  3  months,  there  appears 
to  be  no  basis  for  concluding  that  Class 
II  milk  used  in  the  handlers’  pool  plants 
should  be  priced  differently  from  the 
portion  which  must  be  moved  to  nonpool 
manufacturing  plants. 

On  the  basis  of  experience  during  the 
flush  seasons  of  1953  and  1954  the  18 -cent 
discount  proposed  by  handlers  appears 
amply  justified.  The  prices  obtainable 
for  milk  moved  to  local  manufacturing 
plants  were  substantially  lower  than  the 
requested  reduction.  The  largest  single 
outlet  for  milk  used  in  the  handlers’ 
plants  in  the  manufacture  of  ice  cream. 
Although  the  milk  so  used  may  be  con¬ 
sidered  to  have  a  higher  value  to  the 
handler  in  some  respects  than  the  milk 
which  must  be  moved  to  a  manufacturing 
plant,  ice  cream  can  be  distributed 
throughout  the  marketing  area  from 
unregulated  plants  using  milk,  cream, 
and  solids.  The  proposed  reduction  of 
18  cents  would  still  have  left  the  Class  II 
prices  above  those  paid  by  operators  of 
unregulated  ice  cream  plants. 

The  second  major  aspect  of  the  pro¬ 
posed  amendment  which  must  be  ana¬ 
lyzed  is  to  estimate  the  extent  to  which 
the  1953  and  1954  experience  will  recur 
in  April,  May  and  June  of  1955.  The 
quantity  of  producer  milk  which  must  be 
disposed  of  for  Class  II  uses  in  1955  ap¬ 
pears  to  be  as  large  as  or  larger  than  in 
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1954  or  1953.  The  volume  of  producer 
milk  in  Class  II  was  3.1  million  pounds  in 
January  1955,  as  compared  with  2.6  mil¬ 
lion  in  January  1954  and  1.7  million  in 
January  1953.  Production  per  shipper  is 
still  trending  upward  but  the  number  of 
shippers  was  smaller  in  January  1955 
than  a  year  earlier  and  total  receipts 
were  somewhat  less  in  proportion  to 
Class  I  sales  than  a  year  ago.  It  is  diffi¬ 
cult  to  predict  seasonality  on  the  basis  of 
only  2  years  experience.  However,  re¬ 
ceipts  reached  a  peak  in  May  both  in  1953 
and  1954,  and  were  higher  in  the  latter 
year  so  there  is  no  present  basis  for 
assuming  that  they  may  be  lower  in 
1955. 

However,  it  appears  that  prices  paid 
at  milk  manufacturing  plants  may  not 
be  as  low  relative  to  the  market  prices 
fcr  butter  and  nonfat  dry  milk  solids 
in  the  spring  of  1955  as  they  were  in  1953 
or  1954.  The  price  support  program  is 
effectuated  by  Government  purchase  of 
butter,  American  cheese,  and  nonfat  dry 
milk  solids,  so  market  prices  for  these 
products  are  directly  supported  while 
prices  paid  for  milk,  particularly  at 
plants  which  do  not  make  these  specific 
products,  are  only  indirectly  affected. 
This  is  reflected  in  the  fact  that  the 
condensery  basic  formula  price  averaged 
19.7  cents  below  the  butter-powder  basic 
formula  during  April  through  June  1953 
and  12.9  cents  below  in  the  same  months 
of  1954.  In  recents  months  the  con¬ 
densery  prices  have  exceeded  the  butter- 
powder  formula,  reflecting  a  somewhat 
stronger  demand  for  milk  for  manufac¬ 
turing  purposes  throughout  the  United 
States.  To  the  extent  that  this  stronger 
demand  is  carried  into  the  April- June 
period,  handlers  will  be  in  a  better  com¬ 
petitive  position,  both  on  the  Class  II 
milk  which  must  be  moved  and  on  that 
used  in  their  own  plants,  than  in  the 
previous  two  flush  seasons. 

It  is  recognized  that  the  midwest  con¬ 
densery  price  does  not  fully  reflect  local 
conditions  in  the  Stark  County  area. 
Yet  its  value  as  a  guide  to  local  prices  is 
indicated  by  the  fact  that  the  prices 
paid  at  the  Association’s  Brewster  plant 
averaged  8.6  cents  below  the  condensery 
price  in  the  spring  of  1953  and  7.9  cents 
below  in  the  spring  of  1954. 

Prospects  are  that  the  quantities  of 
Class  II  milk  which  must  be  handled  in 
the  coming  April-June  period  will  be  as 
large  as  those  in  1953  and  1954.  How¬ 
ever,  the  prices  of  manufacturing  grade 
milk  at  plants  which  serve  as  outlets  for 
some  of  the  Class  II  milk  or  manufacture 
competitive  products  may ’not  be  as  far 
below  the  Class  n  price  as  in  the  past  two 
years.  It  appears  that  the  latter  factor 
may  be  appropriately  measured  by  de¬ 
ducting  8  cents  per  hundredweight  from 
the  midwest  condensery  price. 

It  is  concluded  that  the  Class  n  price 
during  April,  May,  and  June  1955  should 
be  the  higher  of  (1)  the  basic  formula 
price  minus  18  cents,  or  (2)  the  midwest 
condensery  price  minus  8  cents. 

2.  The  due  and  timely  execution  of  the 
function  of  the  Secretary  under  the  act 
imperatively  and  unavoidably  requires 
the  omission  of  a  recommended  decision 
by  the  Deputy  Administrator,  Agricul¬ 
tural  Marketing  Service,  and  the  oppor¬ 


tunity  for  exception  thereto,  on  the  above 
issue. 

The  conditions  complained  of  are  such 
that  it  is  urgent  that  remedial  action 
be  taken  as  soon  as  possible.  Delay  be¬ 
yond  the  minimum  time  required  to 
make  the  attached  order  effective  would 
defeat  the  purpose  of  such  amendment. 
Accordingly,  the  time  necessarily  in¬ 
volved  in  the  preparation,  filing,  and 
publication  of  a  recommended  decision, 
and  exceptions  thereto,  would  make 
such  relief  ineffective. 

Rulings  on  proposed  findings  and  con¬ 
clusions.  No  briefs  were  filed  by  inter¬ 
ested  parties  within  the  time  designated. 

General  findings,  (a)  The  proposed 
marketing  agreement  and  the  order,  as 
hereby  proposed  to  be  amended,  and  all 
of  the  terms  and  conditions  thereof, 
will  tend  to  effectuate  the  declared  policy 
of  the  act; 

(b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  of  and  demand  for  milk 
in  the  marketing  area,  and  the  minimum 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  in  the  order,  as  here¬ 
by  proposed  to  be  amended,  are  such 
prices  as  will  reflect  the  aforesaid  fac¬ 
tors,  insure  a  sufficient  quantity  of  pure 
and  wholesome  milk,  and  be  in  the  pub¬ 
lic  interest;  and 

(c)  The  proposed  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
will  be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity,  specified  in  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Determination  of  representative  pe¬ 
riod.  The  month  of  January,  1955  is 
hereby  determined  to  be  the  representa¬ 
tive  period  for  the  purpose  of  ascertain¬ 
ing  whether  the  issuance  of  an  order 
amending  the  order  regulating  the  han¬ 
dling  of  milk  in  the  Stark  County,  Ohio, 
marketing  area  in  the  manner  set  forth 
in  the  attached  amending  order  is  ap¬ 
proved  or  favored  by  producers  who  dur¬ 
ing  such  period  were  engaged  in  the 
production  of  milk  for  sale  in  the  mar¬ 
keting  area  specified  in  such  order. 

Marketing  agreement  and  order.  An¬ 
nexed  hereto  and  made  a  part  hereof  are 
two  documents  entitled  “Marketing 
Agreement  Regulating  the  Handling  of 
Milk  in  the  Stark  County,  Ohio,  Market¬ 
ing  Area”  and  “Order  Amending  the 
Order,  as  amended.  Regulating  the  Han¬ 
dling  of  Milk  in  the  Stark  County,  Ohio, 
Marketing  Area,”  which  have  been  de¬ 
cided  upon  as  the  detailed  and  appro¬ 
priate  means  of  effectuating  the  forego¬ 
ing  conclusions.  These  documents  shall 
not  become  effective  unless  and  until  the 
requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure,  as  amended, 
governing  proceedings  to  formulate 
marketing  agreements  and  orders  have 
been  met. 

It  is  hereby  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register. 


The  regulatory  provisions  of  said  mar¬ 
keting  agreement  are  identical  with 
those  contained  in  the  order,  as  amend¬ 
ed,  and  as  hereby  proposed  to  be  further 
amended  by  the  attached  order  which 
will  be  published  with  this  decision. 

This  decision  filed  at  Washington, 
D.  C.,  this  18th  day  of  March  1955. 

[seal]  Earl  L.  Butz, 

Assistant  Secretary. 

Order 1  Amending  the  Order,  as 

Amended,  Regulating  the  Handling  of 

Milk  in  the  Stark  County,  Ohio,  Mar¬ 
keting  Area 

§  963.0  Findings  and  determinations. 
The  findings  and  determinations  herein¬ 
after  set  forth  are  supplementary  and  in 
addition  to  the  findings  and  determina¬ 
tions  previously  made  in  connection  with 
the  issuance  of  the  aforesaid  order,  as 
amended,  and  all  of  said  previous  find¬ 
ings  and  determinations  are  hereby 
ratified  and  affirmed,  except  insofar  as 
such  findings  and  determinations  may  be 
in  conflict  with  the  findings  and  deter¬ 
minations  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.  S.  C.  601  et  seq.) ,  and  the  applicable 
rules  of  practice  and  procedure,  as 
amended,  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  a  public  hear¬ 
ing  was  held  at  Cleveland,  Ohio,  Febru¬ 
ary  23, 1955,  upon  a  proposed  amendment 
to  the  tentative  marketing  agreement 
and  to  the  order,  as  amended,  regulating 
the  handling  of  milk  in  the  Stark  County, 
Ohio,  marketing  area.  Upon  the  basis 
of  the  evidence  introduced  at  such  hear¬ 
ing  and  the  record  thereof,  it  is  found 
that: 

(1)  The  said  order,  as  amended,  and 
as  hereby  further  amended,  and  all  of 
the  terms  and  conditions  of  said  order, 
as  amended,  and  as  hereby  further 
amended,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  act; 

(2)  The  parity  prices  of  milk  produced 
for  sale  in  the  said  marketing  area  as 
determined  pursuant  to  section  2  of  the 
act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  such 
milk,  and  the  minimum  prices  specified 
in  the  order,  as  amended,  and  as  hereby 
further  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a  suf¬ 
ficient  quantity  of  pure  and  wholesome 
milk  and  be  in  the  public  interest;  and 

(3)  The  said  order,  as  amended,  and 
as  hereby  further  amended,  regulates  the 
handling  of  milk  in  the  same  manner  as 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 


1  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  f  900.14 
of  the  rules  of  practice  and  procedure,  as 
amended,  governing  proceedings  to  formulate 
marketing  agreements  and  orders  have  been 
met. 
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Order  relative  to  handling.  It  is 
therefore  ordered  that  on  and  after  the 
effective  date  hereof  the  handling  of  milk 
in  the  Stark  County,  Ohio,  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and  condi¬ 
tions  of  the  aforesaid  order,  as  amended, 
and  as  hereby  further  amended,  and  the 
aforesaid  order  is  hereby  amended  as 
follows: 

Amend  §  963.52  by  adding  after  para¬ 
graph  (c)  the  following:  “Provided,  That 
in  April,  May  and  June,  1955,  in  lieu  of 
the  ‘  basic  formula  price”  referred  to  in 
paragraphs  (a)  and  (c)  of  this  section, 
use  the  higher  of  (1)  the  basic  formula 
price  computed  pursuant  to  §  963.50 
minus  18  cents,  or  (2)  the  price  deter¬ 
mined  pursuant  to  §  963.50  (a)  minus  8 
cents.” . 

IP.  R.  Doc.  55-2391;  Piled,  Mar.  23.  1955; 

8:45  a.  m.] 


FEDERAL  TRADE  COMMISSION 

[  16  CFR  Parts  69,  128,  157  1 

l  File  No.  21-463J 

Trade  Practice  Rules  for  Diamond 
Industry 

NOTICE  OF  HEARING  AND  OF  OPPORTUNITY 
TO  PRESENT  VIEWS,  SUGGESTIONS,  OR 
OBJECTIONS 

Opportunity  is  hereby  extended  by  the 
Federal  Trade  Commission  to  any  and  all 
persons,  Si-ms,  corporations,  organiza¬ 
tions,  and  other  parties,  including  farm, 
labor,  and  consumer  groups,  affected  by 
or  having  an  interest  in  the  proposed 
trade  practice  rules  for  the  Diamond  In¬ 
dustry  (which  supersede  prior  trade 
practice  rules  affecting  the  industry) ,  to 
present  to  the  Commission  their  views 
concerning  said  rules,  including  such 
pertinent  information,  suggestions,  or 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Customs 

[T.  D.  537581 

Coal,  Coke,  and  Briquettes  Imported 
From  Certain  Countries 

TAXABLE  STATUS 

March  17,  1955. 

Coal,  coke  made  from  coal,  and  coal 
or  coke  briquettes  imported  from  the 
following  countries  and  entered  for  con¬ 
sumption  or  withdrawn  from  warehouse 
for  consumption  during  the  period  from 
January  1  to  December  31,  1955,  inclu¬ 
sive,  will  not  be  subject  to  the  tax  of  10 
cents  per  100  pounds  prescribed  in  sec¬ 
tion  4531,  Internal  Revenue  Code  of 
1954: 

Canada. 

United  Kingdom. 

Germany.--' 

Certain  countries  from  which  there 
have  been  no  importations  of  coal  or 


objections  as  they  may  desire  to  submit, 
and  to  be  heard  in  the  premises.  For 
this  purpose  they  may  obtain  copies  of 
the  proposed  rules  upon  request  to  the 
Commission.  Such  views,  information, 
suggestions,  or  objections  may  be  sub¬ 
mitted  by  letter,  memorandum,  brief,  or 
other  communication,  to  be  filed  with  the 
Commission  not  later  than  April  15, 1955. 
Opportunity  to  be  heard  orally  will  be 
afforded  at  the  hearing  beginning  at  9 : 30 
a.  m.,  e.  s.  t.,  April  15,  1955,  in  Room  135, 
Hotel  Biltmore,  Forty-third  Street  and 
Madison  Ave.,  New  York  City,  to  any  such 
persons,  firms,  corporations,  organiza¬ 
tions,  or  other  parties,  who  desire  to  ap¬ 
pear  and  be  heard.  After  due  considera¬ 
tion  of  all  matters  presented  in  writing 
or  orally,  the  Commission  will  proceed 
to  final  action  on  the  proposed  rules. 

Members  of  the  industry  to  which  the 
rules  are  to  be  applied  consist  of  all  per¬ 
sons,  firms,  and  corporations  engaged  in 
the  importation,  cutting,  mounting,  dis¬ 
tribution  or  marketing,  of  loose  dia¬ 
monds  (other  than  industrial) ,  or  in  the 
importation,  manufacture,  distribution 
or  marketing,  of  jewelry  or  other  prod¬ 
ucts  set  with  diamonds. 

The  rules  cover  diamonds  and  products 
represented  as  diamonds,  whether  loose 
or  mounted,  and  with  respect  to  such 
products  only  will  supersede  the  trade 
practice  rules  for  the  Educational  Jew¬ 
elry  Industry  (promulgated  January  21, 
1932),  for  the  Wholesale  Jewelry  In¬ 
dustry  (promulgated  March  18,  1938), 
and  for  the  Catalogue  Jewelry  and  Gift- 
ware  Industry  (promulgated  December 
23,  1943). 

Issued:  March  21,  1955. 

By  direction  of  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[P.  R.  Doc.  55-2414;  Filed,  Mar.  23,  1955; 

8:51  a.  m.J 


allied  fuels  since  January  1, 1954,  are  not 
included  in  the  above  list.  Further  in¬ 
formation  concerning  the  taxable  status 
of  coal  or  allied  fuels  imported  during 
the  calendar  year  1955  from  countries 
not  listed  above  will  be  furnished  upon 
application  therefor  to  the  Bureau. 

[seal]  Ralph  Kelly, 

Commissioner  of  Customs. 

[F.  R.  Doc.  55-2413;  Piled.  Mar.  23,  1955; 

8:51  a.  m.] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  No.  11141;  PCC  55M-252] 
Theodore  Feinstein 

SECOND  STATEMENT  CONCERNING  PRE-HEAR¬ 
ING  CONFERENCES  AND  ORDER  CONTINUING 
HEARING 

In  re  application  of  Theodore  Fein¬ 
stein,  Newburyport,  Massachusetts,  for 
construction  permit;  Docket  No.  11141, 
File  No.  BP-9027. 


1.  The  second  pre-hearing  conference 
was  held  herein,  before  the  undersigned 
Hearing  Examiner,  on  March  16,  1955. 
All  parties  were  represented  by  counsel 
except  WHAV  Broadcasting  Company, 
Inc.  (WHAV).  Upon  agreement  by  the 
parties,  further  participation  by  WHAV 
wras  permitted  notwithstanding  its  fail¬ 
ure  to  appear  at  the  conference,  as 
directed  by  the  Hearing  Examiner,  on 
condition  that  WHAV  agrees  to  be  bound 
by  any  agreements  or  other  results  of 
this  conference. 

2.  Agreements  were  reached  among 
the  parties  and  were  stated  on  the  record, 
as  reflected  in  the  transcript  which  is 
incorporated  herein  by  reference.  Such 
agreements  are  found  to  be  acceptable 
and  approved  by  the  Hearing  Examiner. 
They  include  the  following  subjects: 

(a)  Stipulation  with  reference  to  engi¬ 
neering  matters,  tr.  19-24. 

(b)  Information  to  be  supplied  by  ap¬ 
plicant,  tr.  40-43. 

(c)  Agreement  of  respondents  to  sub¬ 
mit  direct  cases  in  written  form  and  ex¬ 
change  same  with  other  parties  by  April 
22,  1955,  tr.  28,  68,  70-72. 

(d)  Form  of  direct  written  case,  tr. 
68-69: 

(1)  The  testimony  of  each  witness 
shall  be  prepared  in  narrative  form  and 
shall  be  submitted  under  the  affidavit  of 
the  particular  witness. 

(2)  All  narrative  statements  shall  be 
prepared  in  double-spaced  form.  Each 
page  shall  be  numbered.  Carbon  copies 
shall  not  be  acceptable.  However,  an  ex¬ 
ception  is  made  in  the  case  of  the  engi¬ 
neering  exhibit  of  the  applicant,  Fein¬ 
stein,  which  has  already  been  prepared 
and  furnished  to  the  parties.  Since 
these  provisions  were  arrived  at  subse¬ 
quent  to  the  preparation  of  this  exhibit, 
it  need  not  be  prepared  in  the  form 
stated  here,  but  the  remaining  exhibits 
of  the  applicant  should  be. 

(3)  Parties  shall  be  designated  by  ab¬ 
breviated  names,  as  follows:  Feinstein, 
WHAV,  WLAM,  and  Commission  Coun¬ 
sel. 

(4)  Applicant  and  respondents  shall 
mark  each  of  their  exhibits  with  their 
name  and  a  number.  Narrative  state¬ 
ments  shall  be  numbered  in  series  be¬ 
ginning  with  1.  An  exhibit  connected 
with  a  narrative  statement  shall  be  given 
the  same  number  as  the  narrative  state¬ 
ment,  plus  an  identifying  letter  in  series, 
such  as  “WHAV  No.  1-A.” 

(e)  Depositions,  tr.  70;  any  witness 
who  could  properly  have  testified  by  de¬ 
position  may  be  cross-examined  by  de¬ 
position  procedures  and  will  not  be 
required  to  be  cross-examined  in  Wash¬ 
ington. 

(f)  Direct  cases  of  applicant  and  re¬ 
spondents  to  be  exchanged  by  April  22, 
1955,  tr.  70. 

(g)  Hearing  continued  from  April  22 
to  May  13,  1953,  with  further  pre-hear¬ 
ing  conference  date  to  be  fixed  by  Hear¬ 
ing  Examiner  later,  tr.  70. 

It  is  ordered.  This  18th  day  of  March 
1955,  that  the  foregoing  agreements  and 
requirements  shall  govern  the  course  of 
the  proceeding  to  the  extent  indicated, 
unless  modified  by  the  Hearing  Exam¬ 
iner  for  cause  or  by  the  Commission 


NOTICES 


FEDERAL  REGISTER 


Thursday ,  March  24,  1955 

upon  review  of  the  Hearing  Examiner’s 
ruling. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[P.  R.  Doc.  55-2409;  Piled.  Mar.  23,  1955; 
8:50  a.  m.] 


[Docket  No.  11267;  FCC  55M-251] 

David  Joseph  Lewis 

ORDER  CONTINUING  HEARING 

In  the  matter  of  David  Joseph  Lewis, 
1011  Davis  Street,  Elmira,  New  York; 
suspension  of  restricted  radiotelephone 
operator  permit;  Docket  No.  11267. 

The  Hearing  Examiner  having  under 
consideration  the  motion  of  the  Com¬ 
mission’s  Field  Engineering  and  Monitor¬ 
ing  Bureau,  made  March  14,  1955,  that 
hearing  in  the  above-entitled  proceeding, 
which  is  presently  scheduled  to  com¬ 
mence  March  21,  1955,  be  continued 
without  date; 

It  appearing  that  the  above  continu¬ 
ance  is  in  reality  sought  for  and  in  be¬ 
half  of  the  respondent,  who  is  without 
counsel,  to  afford  him  additional  time  for 
the  preparation  of  his  case; 

It  appearing  further  that  the  instant 
motion  states  good  cause  and  that  the 
granting  thereof  is  appropriate; 

It  is  ordered,  This  18th  day  of  March 
1955,  that  the  motion  is  granted,  and 
that  the  hearing  in  the  above-entitled 
proceeding  is  continued  until  further 
order. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[P.  R.  Doc.  55-2410;  Filed,  Mar.  23,  1955; 
8:50  a.  m.J 


[Docket  Nos.  11307—11309;  FCC  55-338] 

W.  Gordon  Allen  et  al. 

orders  designating  applications  for  con¬ 
solidated  HEARING  ON  STATED  ISSUES 

In  re  applications  of  W.  Gordon  Allen, 
Pendleton,  Oregon,  Docket  No.  11307, 
File  No.  BP-9476 ;  John  M.  Carroll,  trad¬ 
ing  as  Umatilla  Broadcasting  Enter¬ 
prises,  Pendleton,  Oregon,  Docket  No. 
11308,  File  No.  BP-9510;  John  Truhan, 
Pendleton,  Oregon,  Docket  No.  11309, 
File  No.  BP-9535;  for  construction  per¬ 
mits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.,  on  the  16th  day  of 
March  1955; 

The  Commission  having  under  con¬ 
sideration  the  above-entitled  applica¬ 
tions  of  W.  Gordon  Allen  for  a  construc¬ 
tion  permit  for  a  new  standard  broad¬ 
cast  station  to  operate  on  1050  kilocycles 
with  a  power  of  1  kilowatt,  daytime  only, 
at  Pendleton,  Oregon;  John  M.  Carroll, 
trading  as  Umatilla  Broadcasting  En¬ 
terprises,  for  a  construction  permit  for  a 
new  standard  broadcast  station  to  oper¬ 
ate  on  1050  kilocycles  with  a  power  of  1 


kilowatt,  daytime  only,  at  Pendleton, 
Oregon;  and  John  Truhan  for  a  con¬ 
struction  permit  for  a  new  standard 
broadcast  station  to  operate  on  1290 
kilocycles  with  a  power  of  1  kilowatt, 
daytime  only,  at  Pendleton,  Oregon; 

It  appearing  that  pursuant  to  section 
309  (b)  of  the  Communications  Act  of 
1934,  as  amended,  the  subject  applicants 
were  advised  by  letter  dated  February  3, 
1955,  of  deficiencies  in  their  respective 
applications  and  that  the  Commission 
was  unable  to  conclude  that  a  grant  of 
any  of  the  applications  would  be  in  the 
public  interest;  and 
It  further  appearing  that  each  of  the 
subject  applicants  filed  a  reply  to  the 
said  letter  and  that  John  Truhan 
amended  his  application  on  March  3, 
1955,  to  specify  a  new  site;  and 
It  further  appearing  that  the  subject 
proposed  operations  of  W.  Gordon  Allen 
and  John  M.  Carroll  involve  mutually 
destructive  interference ;  that  in  light  of 
the  connections  of  W.  Gordon  Allen  and 
John  Truhan  in  other  standard  broad¬ 
cast  stations  outside  the  Pendleton  area, 
a  question  obtains  as  to  whether  they, 
consistent  with  the  purpose  and  intent 
of  §  3.35  of  the  Commission’s  rules  (47 
CFR  3.35),  could  be  licensees  of  separate 
stations  in  the  same  community  as  is 
contemplated  by  their  subject  applica¬ 
tions;  that  the  geographical  coordinates 
and  site  photographs  submitted  in  the 
application  of  W.  Gordon  Allen  may  be 
in  error ;  and  that  it  has  not  been  deter¬ 
mined  yet  whether  the  antenna  system 
proposed  by  John  Truhan  would  consti¬ 
tute  a  hazard  to  air  navigation;  and 

It  further  appearing  that,  except  with 
respect  to  the  matters  raised  in  Issue  2 
below  concerning  the  applications  of  W. 
Gordon  Allen  and  John  Truhan,  each  of 
the  subject  applicants  is  legally,  tech¬ 
nically,  financially  and  otherwise  quali¬ 
fied  to  operate  the  proposed  stations ;  and 

It  further  appearing  that  the  Com¬ 
mission  after  consideration  of  the  replies, 
is  of  the  opinion  that  a  hearing  is 
necessary ; 

It  is  ordered,  That,  pursuant  to  section 
309  (b)  of  the  Communications  Act  of 
1934,  as  amended,  the  said  applications 
are  designated  for  hearing  in  a  consoli¬ 
dated  proceeding,  at  a  time  and  place 
to  be  specified  in  a  subsequent  order, 
upon  the  following  issues; 

1.  To  determine  the  areas  and  popu¬ 
lations  which  will  be  served  by  the  pro¬ 
posed  stations,  and  the  availability  of 
other  primary  service  to  such  areas  and 
populations. 

2.  To  determine  whether  operation  of 
the  proposed  stations  in  Pendleton,  Ore¬ 
gon,  by  W.  Gordon  Allen  and  John  Tru¬ 
han  would  be  in  contravention  of  the 
provisions  of  §  3.35  of  the  Commission’s 
rules  in  view  of  their  connections  in 
other  standard  broadcast  stations. 

3.  To  determine  whether  the  trans¬ 
mitter  location  specified  in  the  applica¬ 
tion  of  W.  Gordon  Allen  would  comply 
with  the  requirements  of  the  Commis¬ 
sion’s  Standards  of  Good  Engineering 
Practice. 

4.  To  determine  whether  the  antenna 
system  proposed  in  the  application  of 
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John  Truhan  would  constitute  a  hazard 
to  air  navigation. 

5.  To  determine,  on  a  comparative 
basis,  which  of  the  operations  proposed 
by  W.  Gordon  Allen  and  John  M.  Carroll 
would  better  serve  the  public  interest, 
convenience  or  necessity  in  the  light  of 
the  evidence  adduced  under  the  fore¬ 
going  issues  and  the  record  made  with 
respect  to  the  significant  differences 
between  the  applicants  as  to: 

(a)  The  background  and  experience 
of  each  of  the  above-named  applicants 
to  own  and  operate  the  proposed  sta¬ 
tions. 

(b)  The  proposals  of  each  of  the 
above-named  applicants  with  respect  to 
the  management  and  operation  of  the 
proposed  stations. 

(c)  The  programming  service  pro¬ 
posed  in  each  of  the  above-mentioned 
applications. 

It  is  further  ordered.  That  the  issues 
in  the  above-entitled  proceeding  may  be 
enlarged  by  the  Examiner  on  his  own 
motion  or  on  petition  properly  filed  by  a 
party  to  the  proceeding  and  upon  suffi¬ 
cient  allegations  of  fact  in  support 
thereof,  by  the  addition  of  the  following 
issue:  To  determine  whether  funds 
available  to  the  applicant  will  give  rea¬ 
sonable  assurance  that  the  proposal  set 
forth  in  the  application  will  be  effectu¬ 
ated. 

Released:  March  21,  1955. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[P.  R.  Doc.  55-2411;  Filed,  Mar.  23,  1955; 
8:50  a.  m.[ 


OFFICE  OF  DEFENSE 
MOBILIZATION 

Grandview,  Mo. 

DESIGNATION  OF  COMMUNITY  FACILITIES 
PROJECT 

By  virtue  of  the  authority  vested  in 
me  by  Executive  Order  10296  of  October 
2,  1951,  as  amended  by  Executive  Orders 
No.  10433  of  February  4,  1953,  and  No. 
10593  of  January  26,  1955,  and  pursuant 
to  the  provisions  of  section  104  (b)  of  the 
Defense  Housing  and  Community  Facili¬ 
ties  and  Services  Act  of  1951,  as  amended, 
I  hereby  designate  the  following  project 
for  which  agreements  may  be  made  to 
extend  assistance  for  the  provision  of 
community  facilities  or  services  under 
title  III  of  said  act: 

In  the  City  of  Grandview,  Missouri,  in  the 
Kansas  City,  Missouri-Kansas  Critical  De¬ 
fense  Housing  Area,  which  was  determined  to 
be  a  Critical  Defense  Housing  Area  on  No¬ 
vember  26,  1952  (17  P.  R.  10784)  and  on 
January  19,  1953  (18  F.  R.  528)  construction 
of  a  new  sewage  collection  system,  consisting 
of  lateral  sewers,  main  sewers,  pumping  sta¬ 
tions  and  appurtenances. 

„  Dated:  March  22,  1955. 

Arthur  S.  Flemming, 
Director. 

[P.  R.  Doc.  55-2451;  Piled,  Mar.  23,  1955; 
9:03  a.  m.] 
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NOTICES 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Certain  Applications  and  Other  Docu¬ 
ments  and  Certain  Services  Relating 
to  Lands  and  Resources  Under  Juris¬ 
diction  of  Bureau  of  Land  Manage¬ 
ment 

notice  for  filing  comments  or  sugges¬ 
tions  AS  to  level  and  form  of  proposed 
service  fees  and  charges 

The  Bureau  of  Land  Management,  De¬ 
partment  of  the  Interior,  is  proposing  a 
revised  series  of  certain  service  fees  and 
charges  to  provide  a  system  of  fair  and 
equitable  rates  which  take  into  account 
both  the  value  to  the  recipient  and  the 
public  policy  or  interest  served.  The 
purpose  of  the  charges  is  to  recover  to 
the  fullest  extent  possible  the  aggregate 
cost  incurred  to  the  Government. 

This  notice  is  published  in  accordance 
with  the  procedure  prescribed  by  the 
Bureau  of  the  Budget  so  that  affected 
parties  will  have  reasonable  opportunity 
to  comment  or  offer  suggestions  before 
final  action  is  taken. 

For  a  period  of  60  days  from  the  date  of 
publication  of  this  notice,  persons  desir¬ 
ing  to  present  comments  or  suggestions 
as  to  the  level  or  form  of  the  following 
proposed  service  fees  and  charges  may 
present  such  comments  and  suggestions 
to  the  Secretary  of  the  Interior.  Such 
comments  and  suggestions  should  be  ad¬ 
dressed  to  the  Secretary  of  the  Interior 
and  should  be  submitted  in  duplicate  to 
the  Department  of  the  Interior,  Wash¬ 
ington  25,  D.  C.  In  case  any  comments 
are  filed  pertaining  to  any  of  the  pro¬ 
posed  fees  or  charges,  and  the  nature  of 
the  comments  is  such  as  to  warrant  it, 
a  public  hearing  or  hearings  may  be  held 
as  to  any  such  proposed  fees  and  charges 
at  such  convenient  time  or  times  and 
place  or  places  as  may  be  publicly  an¬ 
nounced.  At  such  hearing  or  hearings, 
representatives  of  the  Department  may 
explain  the  purpose,  intent,  and  extent 
of  the  proposed  fees  and  charges,  and 
members  of  the  public  may  state  their 
views.  Whether  or  not  any  comments 
or  suggestions  are  filed,  or  hearings  are 
held,  any  of  the  proposed  fees  or  charges 
hereinafter  listed  may  be  changed  or 
adjusted  by  the  Secretary  of  the  Interior 
prior  to  placing  such  fees  or  charges  into 
effect.  Any  order  or  regulation  estab¬ 
lishing  or  placing  into  effect  any  of  such 
fees  or  charges  will  be  duly  published  in 
the  Federal  Register  and  such  fees  or 
charges  will  become  effective  on  the  effec¬ 
tive  date  or  dates  as  announced  in  such 
publication  or  publications. 

For  the  convenience  of  the  public  in 
analyzing  the  effect  of  the  proposed  fees 
and  charges,  there  is  listed  a  description 
of  each  proposed  fee  or  charge  and  a 
statement  of  the  corresponding  existing 
fee  or  charge,  if  any.  Where  there  is  no 
corresponding  fee  or  charge  at  present, 
such  fact  is  stated.  Unless  otherwise 
indicated,  fees  are  not  returnable. 


Section  1— Application  Service  Fees  for  Public  Lands  in  Alaska 


Applications  for— 

Present  fee 

Proposed  fee 

1.1 

Fur  farm  leases _ _ _ _ _ _ ... 

None . . . . 

$10. 

J.2 

None _ _ 

$10. 

1.3 

None . . 

$10. 

1.4 

Rights-of-way  for  reservoirs  and  canals,  and  for  roadway,  power, 
telephone,  and  telegraph  purposes. 

None _ ...... 

$10. 

1.5 

$10. 

l.G 

None _ _ 

$10. 

1.7 

Sales  of  lands  at  public  auction  for  industrial  or  commercial  purposes, 
including  housing. 

None _ 

$10.' 

1.8 

None _ 

$10. 

1.9 

$10. 

Section  2— Application  Service  Fees  for  Public  and  Acquired  Lands  in  Continental  United  States  and 
Revested  Oregon  and  California  Railroad  and  Reconveyed  Coos  Bay  Wagon  Road  Grant  Lands 
in  Oregon 


Applications  for — 

Present  fee 

Proposed  fee 

2.1 

2.1a 

National  forest  exchanges: 

Exchanges  of  privately  owned  lands  for  consolidation  or  extension 

None . 

$2  per  160  acres  or 

2.2 

2.2a 

of  national  forests. 

Indian  reservation  exchanges: 

Exchange  of  privately  owned  lands  in  Walapai  Indian  Rcserva- 

None . 

fraction  thereof 
of  base  lands;  $10 
minimum. 

$2  per  160  acres  or 

2.2b 

tion,  Arizona;  in  San  Juan,  McKinley,  and  Valencia  Counties, 
New  Mexico;  and  in  Apache,  Navajo,  and  Coconino  Counties, 
Arizona,  for  consolidation  of  the  Navajo  Indian  Reservation. 
Other  exchanges  of  privately  owned  lauds  in  Indian  reservations.. 

$2  per  160  acres  or 

fraction  thereof 
of  selected  lands; 
$10  minimum. 
Do. 

2.3 

2.3a 

National  park  and  monument  exchanges: 

Exchanges  of  privately  owned  lands  within  Glacier  National 

fraction  thereof. 

$2  per  160  acres  or 

Do. 

2.3b 

Park,  Montana. 

Exchanges  of  privately  owned  lands  within  Petrified  Forest 

fraction  thereof 
of  base  lands. 
None . . . . 

Do. 

2.4 

2.4a 

National  Monument,  Arizona:  in  Chaco  Canyon  National 
Monument,  New  Mexico;  and  in  Bryce  Canyon  and  Zion 
National  Parks,  Utah. 

Other  exchanges: 

Exchanges  of  privately  owned  lands  chiefly  valuable  for  migratory 

$2  per  160  acres  or 

Do. 

2.4b 

bird  or  other  w  ildlife  refuges. 

Exchanges  of  State  lands  for  the  benefit  of  the  States  of  North 

fraction  thereof 
of  selected  lands. 
$2  per  160  acres  or 

None. 

2.4c 

Dakota,  South  Dakota,  Washington,  and  Montana. 

Exchanges  of  revested  Oregon  and  California  Railroad  and  Recon- 

fraction  thereof. 
$2  per  160  acres  or 

$2  per  160  acres  or 

veyed  Coos  Bay  Wagon  Road  grant  lands  in  Oregon. 

fraction  thereof 

fraction  thereof 

2.5 

Homesteads: 

of  selected  lands. 

of  selected  lands, 
$10  minimum. 

2.5a 

Extension  of  time  to  establish  residence- . . . . . 

None _ _ 

$5. 

2.5b 

Reduction  in  residence  requirement  because  of  climatic  conditions. 

None _ 

$5. 

2.5c 

Leave  of  absence  for  one  year  or  less  because  of  failure  of  crops, 

None _ 

$5. 

2.5d 

sickness,  or  other  unavoidable  casualty. 

Reduction  in  requirement  as  to  cultivation . . . ....... 

None _ 

$5. 

2.5e 

Assignment  of  homestead  entries  under  Reclamation  law. . . 

None _ 

$5. 

2.5f 

Leave  of  absence  within  Federal  irrigation  projects  under  act  of 

None . . . 

$5. 

2.6 

2.6a 

June  25,  1910  (36  Stat.  864;  43  U.  S.  C.  444). 

Desert  lands: 

None _ 

$15.2 

2.6b 

$10. 

2.6c 

None _ 

$10. 

2.6d 

Approval  of  State  irrigation  districts  pursuant  to  the  act  of  Aug.  11, 

None . 

$10. 

2.7 

2.7a 

1916  (39  Stat.  506;  43  U.  S.  C.  621-630),  and  of  irrigation  associa¬ 
tions  or  companies  as  an  adequate  source  of  irrigation  water  in 
connection  with  desert-land  entries. 

Permits  for  the  development  and  utilization  of  subterranean  waters 
in  Nevada  for  irrigation  purposes! 

Extension  of  time  for  the  beginning,  recommencement,  or  com- 

None . 

$10. 

2.8 

2.8a 

plction  of  the  work  of  water  development  and  submission  of  final 
proof. 

Rights-of-way: 

Railroads  and  station  grounds  where  rights-of-way  is  located  within 

None . 

$10. 

2.8b 

a  national  forest. 

Other  than  for  railroad  purposes  and  other  than  for  logging  road 

None . 

$10. 

2.8c 

purposes  on  revested  Oregon  and  California  Railroad  and  recon¬ 
veyed  Coos  Bay  Wagon  Road  grant  lands  in  Oregon;  where  ap¬ 
plicant  is  an  individual,  corporation,  or  association. 

Filing  of  transfers,  by  assignment,  lease,  operating  agreement,  or 

None . 

$10. 

2.9 

2.9a 

otherwise,  of  rights-of-way  other  than  for  railroad  purposes,  anil 
other  than  for  logging  road  purposes  on  revested  Oregon  and 
California  Railroad  and  reconveyed  Coos  Bay  Wagon  Road  grant 
lands  in  Oregon. 

Special  land-use  permits: 

Fermits  for  advertising  displays  on  public  domain  lands  or  the  re- 

$5» . 

$10. 

2.9b 

newal  thereof. 

Other  permits  on  public  domain  lands,  or  the  renewal  thereof, 

$5* . 

$10. 

2.9c 

where  the  applicant  is  an  individual,  corporation,  or  association. 
Permits  on  revested  Oregon  and  California  Railroad  and  recon- 

None . 

$10. 

9  9d 

veyed  Coos  Bay  Wagon  Road  grant  lands  in  Oregon. 

None _ 

$10. 

2.10  Mineral  leases  and  permits: 

2.10a  Extension  of  noncompetitive  oil  and  gas  leases _ _ _ 

None . 

None _ 

$10. 

$10. 

2.10c  Filing  of  any  instrument  of  transfer  of  leases  or  any  interest  therein 

None . 

$10. 

for  coal,  phosphate,  sulphur,  silica  sands  (in  Nevada),  sand  and 
gravel  (in  Nevada),  minerals  except  oil  and  gas  in  patented  na¬ 
tional  park  lands,  and  minerals  on  acquired  lands  other  than 
minerals  subject  to  leasing  under  the  Mineral  Leasing  Act. 

1  Fee  to  be  returned  to  the  applicant  where  the  application  Is  allowed  and  the  sale  Is  held 
but  the  applicant  is  not  the  successful  bidder.  The  $10  fee  will  be  collected  from  the  successful 
bidder. 

2  In  addition  to  the  payment  of  25  cents  per  acre,  which  is  made  at  the  time  of  filing  appli¬ 
cations,  as  required  by  law. 

3  Returned  if  application  is  rejected. 
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NOTICES 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  6328  et  al  ] 

States- Alaska  Fare  Case 

NOTICE  OF  POSTPONEMENT  OF  ORAL 
ARGUMENT 

In  the  matter  of  the  States-Alaska 
Fare  Case,  Docket  Nos.  6328,  6493,  6495, 
6513,  6546,  6566,  6631,  6639,  6621,  6666, 
and  6675. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended,  that  oral  argument 
in  the  above-entitled  proceeding  now 
assigned  to  be  held  on  March  24  is  post¬ 
poned  to  April  26,  1955,  10:00  a.  m., 
e.  s.  t..  Room  5042,  Commerce  Building, 
Fourteenth  Street  and  Constitution  Ave¬ 
nue  NW.,  Washington,  D.  C.,  before  the 
Board. 

Dated  at  Washington,  D.  C.,  March  22, 
1955. 

[seal]  Francis  W.  Brown, 

Chief  Examiner. 

[P.  R.  Doc.  55-2462;  Piled,  Mar.  23,  1955; 
8:57  a.  m.J 


SAINT  LAWRENCE  SEAWAY 
DEVELOPMENT  CORPORATION 

Statement  of  Organization 

Creation  and  authority.  The  Saint 
Lawrence  Seaway  Development  Corpo¬ 
ration  (hereinafter  referred  to  as  the 
“Corporation”)  was  established  by  the 
act  approved  May  13,  1954,  Public  Law 
358,  83d  Congress,  68  Stat.  92.  This 
same  law  established  an  Advisory  Board 
for  the  Corporation.  Executive  Order 
10534  of  June  9,  1954,  provided  that  the 
Corporation  shall  be  subject  to  the  di¬ 
rection  and  supervision  of  the  Secretary 
of  Defense.  On  September  2,  1954,  the 
Corporation  designated  the  Corps  of 
Engineers,  U.  S.  Army,  (hereinafter  re¬ 
ferred  to  as  the  “Construction  Agent”) 
to  serve  as  its  design,  contracting  and 
construction  agent,  pursuant  to  section 
8  of  the  act  creating  the  Corporation, 
which  permits  it  to  use  services  of  other 
government  agencies  on  a  reimbursable 
basis.  The  Construction  Agent  performs 
these  duties  under  the  direction,  super¬ 
vision  and  approval  of  the  Corporation. 

Purpose.  The  purpose  of  the  Corpo¬ 
ration  is  to  construct  that  part  of  the 
Saint  Lawrence  Seaway  in  the  United 
States  territory  between  Lake  Ontario 
and  St.  Regis,  New  York,  in  the  interest 
of  national  security;  to  consummate  cer¬ 
tain  arrangements  with  the  Saint  Law¬ 
rence  Seaway  Authority  of  Canada 
relative  to  construction  and  operation 
of  the  Seaway,  Lake  Erie  to  Montreal; 
to  finance  the  United  States’  share  of  the 
seaway  cost  on  a  self -liquidating  basis; 
to  cooperate  with  Canada  in  the  control 
and  operation  of  the  Saint  Lawrence 
Seaway;  and  to  negotiate  with  Canada 
for  an  agreement  on  tolls.  The  Advisory 
Board  was  established  to  review  the  gen¬ 
eral  policies  of  the  Corporation,  includ¬ 
ing  its  policies  in  connection  with  design 
and  construction  of  facilities  and  the 
establishment  of  rules  of  measurement 
for  vessels  and  cargoes,  and  rates  of 
charges  or  tolls,  and  is  required  to  advise 


the  Administrator  with  respect  to  these 
matters. 

Activities.  The  Corporation  is  au¬ 
thorized  and  directed  to  construct,  main¬ 
tain  and  operate  in  the  United  States 
territory  deep  water  navigation  works 
in  the  46-mile  International  Rapids  Sec¬ 
tion,  lying  between  Ogdensburg  and 
Massena,  New  York,  and  necessary 
dredging  in  the  68-mile  Thousand  Island 
section  lying  between  Ogdensburg  and 
Lake  Ontario,  with  a  controlling  depth 
of  27  feet  in  the  channels  and  canals 
and  locks  at  least  800  feet  long,  80  feet 
wide  and  30  feet  over  the  sill.  These 
works,  in  conjunction  with  related  navi¬ 
gation  improvements  being  provided  by 
the  Saint  Lawrence  Seaway  Authority 
of  Canada  and  the  power  development 
works  being  provided  by  the  Power  Au¬ 
thority  of  the  State  of  New  York  in  co¬ 
operation  with  the  Hydro-Electric 
Powrer  Commission  of  Ontario,  will  af¬ 
ford  a  27-foot  channel  from  Lake  Erie 
to  Montreal,  the  present  upper  limit  of 
deep  draft  ocean  shipping  on  the  Saint 
Lawrence  River.  The  Seaway  facilities 
are  scheduled  to  be  open  for  traffic  by 
the  spring  of  1959  or  earlier.  Until  then 
the  activities  of  the  Corporation  relate 
basically  to  the  design  and  construction 
program.  Practically  all  construction 
of  the  Corporation  is  performed  under 
contract,  awarded  by  the  Corps  of  Engi¬ 
neers  as  Construction  Agent,  after  com¬ 
petitive  bidding.  Contract  documents 
normally  provide  for  the  furnishing  of 
all  necessary  labor  and  materials.  Bids 
are  invited  upon  completion  of  detailed 
plans  and  specifications  which  are  pub¬ 
licly  advertised.  Other  current  activi¬ 
ties  include  initiation  of  preliminary  toll 
studies,  the  preparation  of  amortization 
schedules,  and  plans  for  the  operation 
of  the  Seaway. 

Organization.  The  act  provides  that 
the  management  of  the  Corporation  be 
vested  in  an  administrator  and  a  deputy 
administrator  appointed  by  the  Presi¬ 
dent  by  and  with  the  advice  and  consent 
of  the  Senate.  The  Advisory  Board  for 
the  Corporation  is  composed  of  five 
members  appointed  by  the  President,  by 
and  with  the  advice  of  the  Senate.  The 
central  organization  is  located  in  Wash¬ 
ington,  D.  C. 

central  organization 

Office  of  Engineering.  This  office  is 
charged  with  general  direction  and 
supervision  of  the  design  and  construc¬ 
tion  activities  of  the  Construction  Agent, 
including  screening  and  prior  approval 
of  all  design  criteria;  cost  estimates; 
design  and  construction  schedules;  land 
requirements ;  contract  plans  and  speci¬ 
fications;  addenda;  issuance  of  bids; 
contract  awards;  change  orders;  and 
acceptance  of  completed  construction. 
This  office  also  (a)  coordinates  design 
and  construction  activities  including 
those  with  the  Canadian  SeawTay  Au¬ 
thority  and  the  power  agencies,  (b)  calls 
upon  the  Board  of  Engineering  Consult¬ 
ants  for  advice  or  recommendation  on 
unusual  problems,  (c)  accomplishes 
general  inspection  of  field  construction 
to  assure  adherence  to  approved  plans 
and  to  approved  field  changes,  (d)  con¬ 
ducts  advanced  planning  for  the  opera¬ 
tion  and  maintenance  of  project  facili¬ 


ties,  and  (e)  renders  technical  assistance 
in  connection  with  toll  studies. 

Office  of  Comptroller-Treasurer.  This 
office  is  charged  with  the  functions  of 
budgeting,  accounting  and  auditing  for 
the  Corporation  and  the  supervision  and 
coordination  of  these  functions  delegated 
to  the  Construction  Agent.  This  office 
is  responsible  for  prescribing  principles, 
standards,  accounting  and  cost  classifi¬ 
cations,  financial  procedures  and  meth¬ 
ods  for  the  Corporation  and  for  the 
Construction  Agent.  This  office  also  (a) 
coordinates  all  financial  matters  with  the 
different  governmental  agencies  involved 
in  the  financing,  construction  and  opera¬ 
tion  of  the  Seaway,  (b)  makes  audits  and 
inspections  of  activities  of  the  Seaway, 
including  those  delegated  to  other  agen¬ 
cies,  (c)  furnishes  advice  and  assistance 
to  the  different  agencies  and  boards  on 
financial  and  cost  matters  relating  to 
tolls  and  the  amortization  of  revenue 
bonds,  and  (d)  is  responsible  for  the 
preparation  of  all  budget,  financial  and 
statistical  reports  of  the  United  States’ 
portion  of  the  Seaway. 

Office  of  Information.  This  office  dis¬ 
tributes  information  dealing  with  the 
Seaway  and  operates  a  clearing  house 
for  all  information  of  value  to  industry, 
labor,  and  the  general  public.  It  is  the 
function  of  this  office  to  disseminate  in¬ 
formation  through  various  communica¬ 
tion  media  concerning  the  Corporation’s 
program.  This  office  clears  all  informa¬ 
tional  releases  and  determines  the  need 
and  suitability  of  format  and  style  of  all 
informational  publications  and  exhibits 
planned  and  prepared  for  the  Corpora¬ 
tion’s  activities. 

Administrative  Office.  This  office  is 
responsible  for  providing  administrative 
services  for  the  Corporation,  including 
personnel,  security,  office  services,  travel, 
administrative  procedures  and  reports. 

field  organization 

Since  many  of  the  activities  of  the 
Corporation  have  been  decentralized  to 
the  area  of  operations  and  certain  func¬ 
tions  and  authority  have  been  delegated 
to  a  district  office  of  the  Construction 
Agent,  most  of  the  personnel  assigned  to 
the  Seaway  project  are  located  and  most 
of  the  work  is  performed  in  the  field. 

Construction  Agent,  Corps  of  Engi¬ 
neers,  U.  S.  Army,  Buffalo  District  Office, 
Buffalo,  New  York.  The  Construction 
Agent  accomplishes,  under  step-by-step 
direction,  supervision  and  approval  of 
the  Corporation,  the  engineering  plan¬ 
ning,  design,  estimating,  scheduling,  land 
acquisition  through  the  State  of  New 
York,  the  preparation  of  contract  plans 
and  specifications,  issuance  of  bids, 
analysis  of  bids,  contract  awards,  field 
superintendence,  administration  of  con¬ 
tracts,  cost  analysis  and  construction 
accounting. 

Buffalo  Field  Office,  Buffalo,  New  York. 
This  office,  under  the  direction  of  the 
Deputy  Administrator,  performs  dele¬ 
gated  functions  of  the  Office  of  Engineer¬ 
ing,  Office  of  the  Comptroller-Treasurer, 
Office  of  Information  and  Administra¬ 
tive  Office,  all  at  the  field  office  level. 
It  expedites  day-by-day  business  during 
the  design  and  construction  period,  with 
the  design  and  operational  office  of  the 
Construction  Agent  at  Buffalo. 
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Massena  Field  Office,  Massena,  New 
York.  This  office  keeps  the  Corporation 
informed  of  developments  on  the  con¬ 
struction  site  by  means  of  general  in¬ 
spections  and  periodic  reports.  It  pro¬ 
vides  necessary  liaison  with  the  office  of 
the  Construction  Agent,  the  Power 
Authority  of  the  State  of  New  York,  the 
Hydro-Electric  Commission  of  Ontario, 
the  Canadian  Seaway  Authority,  and  the 
Saint  Lawrence  River  Joint  Board  of 
Engineers  at  the  job  site.  It  represents 
the  Corporation  in  the  construction  area 
in  dealing  with  the  public  locally  in  dis¬ 
semination  of  information  at  that  field 
level. 

Maintenance  and  Operation  Division. 
The  Maintenance  and  Operation  Divi¬ 
sion  will  be  activated  towards  the  close 
of  the  construction  period  and  will  be 
headquartered  at  Massena,  New  York. 
Its  functions  will  be  to  operate  and 
maintain  all  U.  S.  Seaway  facilities  and 
to  coordinate  their  use  and  service  with 
the  corresponding  Canadian  works  and 
with  those  of  the  related  power  project. 

COORDINATION  OF  ACTIVITIES  WITH  OTHER 
AGENCIES,  COMMISSIONS  AND  BOARDS 

The  Saint  Lawrence  River  develop¬ 
ment  program  is  being  accomplished  by 
the  cooperation  of  four  governmental 
units  representing  the  United  States, 
Canada,  Province  of  Ontario  and  New 
York  State.  The  navigation  portion  of 
the  project,  the  Seaway,  from  Lake  Erie 
to  Montreal,  is  being  jointly  accom¬ 
plished  by  the  Federal  agencies  and  the 
power  development  is  being  done  by  the 
state-provincial  agencies.  The  Corpo¬ 
ration  makes  the  necessary  arrange¬ 
ments  to  assure  the  coordination  of  its 
activities  with  all  concerned.  The  gov¬ 
ernmental  units  involved  are: 

Saint  Lawrence  Seaway  Authority  of  Can¬ 
ada. 

Power  Authority  of  the  State  of  New  York. 

Hydro-Electric  Power  Commission  of  On¬ 
tario. 

Saint  Lawrence  River  Joint  Board  of  Engi¬ 
neers. 

International  Joint  Commission. 

Board  of  Hydraulic  Control. 

Federal  Power  Commission. 

Chief  of  Engineers,  U.  S.  Army. 

Lewis  G.  Castle, 
Administrator,  Saint  Lawrence 
Seaway  Development  Corporation. 

[F.  R.  Doc.  55-2405;  Filed,  Mar.  23.  1955; 

8:49  a.  m.] 


Corps  of  Engineers,  U.  S.  Army 
delegation  of  authority  with  respect 

TO  CERTAIN  FUNCTIONS  AND  ACTIVITIES 

The  Corps  of  Engineers,  U.  S.  Army, 
is  hereby  empowered  to  serve  as  agent 
for  the  design  and  construction  of  the 
Saint  Lawrence  River  navigation  project 
authorized  by  Public  Law  358,  83d  Con- 
No.  58 - 5 


FEDERAL  REGISTER 

gress.  The  functions  and  authority  dele¬ 
gated  to  this  agency  are: 

1.  Land  acquisition. 

2.  Development  of  designs,  construc¬ 
tion  schedules,  and  working  construction 
cost  estimates. 

3.  Preparation  of  contract  plans  and 
specifications. 

4.  Serving  as  contracting  officer  in¬ 
cluding  solicitation  of  bids  and  awards 
of  contracts. 

5.  Field  construction  supervision  in¬ 
cluding  job  control  to  assure  compliance 
with  contract  provisions. 

6.  Construction  accounting  and  cost 
accounting,  including  the  authority  to 
make  disbursements  of  corporate  funds, 
based  upon  properly  approved  vouchers, 
for  payment  of  contracts  and  expenses 
for  the  delegated  functions. 

Under  this  delegation  of  authority  all 
of  the  activities  assigned  to  the  Corps  of 
Engineers  are  subject  to  the  general 
direction,  review  and  supervision  of  the 
Administrator  or  his  designee.  All  ac¬ 
tivities  are  also  subject  to  prior  approval 
of  the  Administrator  or  his  designee 
except  in  those  matters  specifically  dele¬ 
gated  by  him  to  the  Chief  of  Engineers, 
U.  S.  Army,  or  his  representative. 

All  financial  activities  of  the  Corps 
of  Engineers,  acting  as  Construction 
Agent,  are  subject  to  the  principles,  pro¬ 
cedures  and  methods  prescribed  by  the 
Corporation,  and  all  such  transactions 
are  subject  to  review  and  examination 
by  the  Corporation. 

All  design  and  construction  questions 
and  matters  of  policy  and  import  involv¬ 
ing  coordination  with  the  Canadian 
Saint  Lawrence  Seaway  Authority,  the 
power  authorities,  or  other  governmen¬ 
tal  agencies  are  handled  by  the  Corpo¬ 
ration. 

This  delegation  of  functions  and  au¬ 
thority  is  effective  as  of  September  2, 
1954. 

Lewis  G.  Castle, 
Administrator,  Saint  Lawrence 
Seaway  Development  Corporation. 

[F.  R.  Doc.  55-2404;  Filed,  Mar.  23,  1955; 

8:49  a.  m.] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  70-3351] 

American  Natural  Gas  Co. 

NOTICE  OF  FILING  REGARDING  AMENDMENT 
OF  CERTIFICATE  OF  INCORPORATION 
CHANGING  SHARES  OF  NO  PAR  VALUE  COM¬ 
MON  STOCK  TO  SHARES  OF  PAR  VALUE,'  AND 
ORDER  MAKING  SOLICITATION  MATERIAL 
EFFECTIVE 

March  18,  1955. 

Notice  is  hereby  given  that  American 
Natural  Gas  Company  (“American”) ,  a 
registered  holding  company,  has  filed  a 
declaration  with  this  Commission  pur¬ 
suant  to  the  Public  Utility  Holding  Corn- 
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pany  Act  of  1935  ("act”)  and  has  desig¬ 
nated  sections  7  and  12  (e)  of  said  act 
and  Rule  U-62  promulgated  thereunder 
as  applicable  to  the  following  trans¬ 
actions,  which  are  summarized  as  fol¬ 
lows: 

(a)  American  proposes  to  amend  its 
charter  to  change  each  of  its  5,000,000 
authorized  shares  of  common  stock  with¬ 
out  nominal  or  par  value,  whether  issued 
or  unissued,  into  a  share  of  common 
stock  of  the  par  value  of  $25. 

(b)  As  an  incident  to  the  change  from 
no  par  value  stock  to  par  value  stock, 
American  proposes  that  the  capital 
represented  by  its  3,684,276  presently 
outstanding  shares  be  reduced  from 
$92,932,142  to  $92,106,900  and  that 
American’s  “other  paid-in  capital” 
account  be  increased  from  $2,010,065  to 
$2,835,307. 

(c)  American  further  proposes  to 
amend  its  certificate  of  incorporation  to 
reflect  the  elimination  of  the  no  par 
value  common  stock. 

The  foregoing  transactions  will  be 
voted  on  at  an  annual  and  special  meet¬ 
ing  of  stockholders  to  be  held  on  April 
27,  1955,  and  the  adoption  of  such  pro¬ 
posals  requires  the  favorable  vote  of 
two-thirds  in  interest  of  each  class  of 
stockholders.  Preferred  and  Common, 
present  or  represented  and  voting  there¬ 
on  at  the  meeting.  In  connection  with 
such  meeting  American  has  filed  proxy 
material  pursuant  to  Rule  U-62  which, 
as  amended,  the  Commission  finds  to 
be  in  appropriate  form. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than  April 
7,  1955,  at  5:30  p.  m.,  request  the  Com¬ 
mission  in  writing  that  a  hearing  be 
held  on  such  matter,  stating  the  reasons 
for  such  request,  the  nature  of  his  in¬ 
terest  and  the  issues  of  fact  or  law 
raised  by  said  filing  which  he  desires  to 
controvert,  or  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  heariig  thereon.  Any  such  request 
should  ke  addressed:  Secretary,  Securi¬ 
ties  anc  Exchange  Commission,  Wash¬ 
ington  S5,  D.  C.  At  any  time  after  said 
date,  siid  declaration,  as  filed  or  as 
amendel,  may  be  granted  and  permitted 
to  becone  effective,  as  provided  in  Rule 
U-23  oi  the  rules  and  regulations  pro¬ 
mulgated  under  the  act  or  the  Commis¬ 
sion  miy  exempt  such  transactions  as 
provide!  in  Rules  U-20  (a)  and  U-100 
thereof 

It  is  trdered.  That  American’s  declara¬ 
tion  rgarding  the  proxy  material  as 
amende!,  be,  and  the  same  hereby  is, 
permitted  to  become  effective  forthwith, 
subjeetto  the  terms  and  conditions  pre- 
scribedin  Rule  U-24. 

By  tie  Commission. 

[seaiI  Orval  L.  DuBois, 

Secretary. 

[F.  R.  k>c.  55-2406;  Filed,  Mar  23,  1955; 

8:49  a.  m.] 


